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IN THE 


United States Court of Appeals 


fob the District of Columbia Circuit. 


No. 10064. 


BOEING AIRPLANE COMPANY, a Corporation, and 
WILLIAM M. ALLEN, Petitioners, 

v. 

NATIONAL LABOR RELATIONS BOARD, Respondent. 


JOINT APPENDIX 


Petition for Review of, and to Set Aside, an Order of The 
National Labor Relations Board 

A-l UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA CIRCUIT. 

Filed Nov. 23,1948. 

Now come Boeing Airplane Company (hereinafter re¬ 
ferred to as Boeing) and William M. Allen, petitioners in 
the above-entitled proceeding, by their attorneys, and peti¬ 
tion this Honorable Court to review and set aside an order 
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dated November 22, 1948, of respondent National Labor 
Relations Board (hereinafter referred to as the Board), by 
which they are aggrieved and their interests are adversely 
affected, and respectfully show to the Court: 

1. Petitioner Boeing is a corporation, organized and 
existing pursuant to the laws of the State of Delaware, and 
is successor to Boeing Aircraft Company, a Washington 
corporation. Petitioner Boeing maintains its principal 
place of business at Seattle, Washington, and is engaged 
in the business of the production of aircraft for commercial 
airlines and for the national defense. Petitioner William 
M. Allen is president and agent of petitioner Boeing. 

2. This Court has jurisdiction of this proceeding pursuant 
to the provisions of Section 10(f) of the National Labor 
Relations Act (49 Stat. 452) as amended by the Labor 
Management Relations Act, 1947, 61 Stat. 146, 29 U. S. C. 
Sec. 141 et seq. (hereinafter referred to as the Act or the 
amended Act). 

3. The nature of the proceedings as to which review is 
sought is as follows: 

(a) The General Counsel of the Board, on June 10, 
1948, on behalf of the Board, issued a complaint against 
petitioners (Board case number 19-CA-95) alleging that 
petitioners had engaged in and were engaging in unfair 

labor practices affecting commerce within the mean- 
A-2 ing of Sections 2(6), 2(7), 8(a)(1), and 8(a)(5) of 
the amended Act. The complaint was based upon an 
amended charge filed on June 7, 1948, by Aeronautical 
Industrial District Lodge No. 751, International Associa¬ 
tion of Machinists, (Ind.) (hereinafter referred to as Lodge 
751) and alleged, in substance, that on and after April 25, 
1948, petitioners had unlawfully failed and refused to recog¬ 
nize and bargain with Lodge 751 as the duly designated 
representative for collective bargaining purposes of certain 
of Boeing’s employees in an appropriate unit. 

(b) On June 21, 1948, petitioners served and filed their 
answer to the complaint admitting that Boeing was engaged 
in commerce within the meaning of the Act, that since April 
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25, 1948, it had refused to recognize Lodge 751 as the col¬ 
lective bargaining representative of its employees, but 
denied that it had engaged in any of the alleged unfair labor 
practices on the grounds, among others, that all of the em¬ 
ployees of Boeing represented by Lodge 751 lost their status 
as employees when on April 22, 1948, they engaged in a 
strike in violation of Section 8(d) of the Act, and, further, 
that said strike was called by Lodge 751 in violation of a 
“no strike” clause contained in a collective bargaining 
agreement then existing between Lodge 751 and Boeing. 

(c) Following the issuance of the complaint, the General 
Counsel of the Board, pursuant to Section 10(j) of the 
amended Act, petitioned the United States District Court 
for the Western District of Washington, Northern Division, 
for injunctive relief, pending final order of the Board, to 
require petitioners to engage in collective bargaining with 
Lodge 751. Finding that the General Counsel had failed to 
establish a prima facie case that Boeing had engaged in any 
unfair labor practice, the said District Court on June 19, 
1948, orally ruled that the petition for injunctive relief 
would be denied and on June 22, 1948, entered a judgment 
dismissing said proceeding. A certified copy of the tran¬ 
script of oral decision is attached to this petition as Ap¬ 
pendix A. A copy of the judgment is attached as 
A-3 Appendix B. 

(d) Pursuant to notice, a hearing was held in the 
proceeding before the Board on June 30, and July 1, 1948, 
at Seattle, Washington, before a Trial Examiner of the 
Board who thereafter, on or about July 20,1948, issued an 
Intermediate Report and Recommended Order in which it 
was recommended that Lodge 751 be found to have fully 
complied with Section 8(d) of the Act and that Boeing be 
found to have engaged in the unfair labor practices alleged 
in the complaint. The report also recommended awarding 
back pay to such employees in the event applications by 
them for reinstatement were not accepted by Boeing. All 
material facts in evidence before the Trial Examiner were 
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identical with those considered by the District Conrt in the 
proceeding described in sub-paragraph (c) above. 

(e) On July 22, 1948, the Board issued its order trans¬ 
ferring the case to, and continuing it before, the Board for 
initial decision. 

(f) On August 20,1948, petitioners duly served and filed 
with the Board their Exceptions to Certain Rulings and to 
the Intermediate Report and Recommended Order of the 
Trial Examiner, challenging the propriety and legality of 
all of the Trial Examiner’s rulings, findings, and recom¬ 
mendations adverse to petitioners. 

(g) Petitioners applied for the right to argue the case 
orally before the Board and on October 19,1948, oral argu¬ 
ment was heard by a panel of the Board consisting of the 
following named Board members only: Paul M. Herzog, 
James J. Reynolds, Jr., and J. Copeland Gray. Notwith¬ 
standing the fact that Board member John M. Houston was 
not present at and did not hear said oral argument, said 
Board member participated in the decision of the case and 
the case was decided by Board members Paul M. Herzog, 
James J. Reynolds, Jr., J. Copeland Gray and John M. 
Houston by entering on November 22, 1948, the final order 
of the Board complained of herein. Said order was served 
upon petitioners on the 23rd day of November, 1948, and a 
copy thereof is attached hereto as Appendix C. 

4. The points upon which petitioners intend to rely for the 
relief hereinafter requested are as follows: 

A-4 (a) The material findings of fact on which the 

Board predicated said order are erroneous, contrary 
to the stipulated evidence, contrary to law and are not sup¬ 
ported by substantial evidence on the record considered as a 
whole. 

(b) The conclusions of law upon which said order is 
based are not supported by the findings of fact made by the 
Board and are erroneous, contrary to law and unsupported 
by the record of said proceeding considered as a whole. 

(c) The said order is arbitrary and capricious and con¬ 
stitutes an abuse of discretion and exceeds the powers vested 
in the Board. 
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(d) The said order is beyond the scope of the complaint 
and requires affirmative action by petitioners not warranted 
by the allegations of the complaint, by any act charged 
against petitioners, by the evidence of record or by the 
findings of fact of the Board. 

(e) Petitioners were deprived of due process of law in 
the said proceeding before the Board contrary to the re¬ 
quirements of the Fifth Amendment to the Constitution 
of the United States in that: 

(1) Board member John M. Houston participated in 
the Board’s decision of the case and in the entry of 
the Board’s final order complained of herein without 
having heard oral argument in the case. 

(2) Board member John M. Houston participated in 
the Board’s decision of the case and in the entry of the 
Board’s final order complained of herein despite the 
fact that petitioners were, after application, denied the 
right and were not allowed to argue the case orally 
before said Board member. 

(3) Although petitioners applied for oral argument 
before the Board, oral argument was heard by a panel 
of the Board consisting only of Board members Paul 
M. Herzog, James J. Reynolds, Jr., and J. Copeland 

Gray and, thereafter, the case was decided and the 
A-5 order complained of herein was entered by Board 

members Paul M. Herzog, James J. Reynolds, Jr., 
Copeland Gray and John M. Houston, notwithstanding 
the fact that Board member John M. Houston was not 
present at and did not hear said oral argument. 

(f) The said order is invalid in that petitioners were not 
required by law to continue bargaining collectively with the 
Union from and after April 22,1948, by reason of the failure 
of Lodge 751 to comply with the procedures set forth in 
Section 8(d) of said Act, as a result of which the employees 
represented by Lodge 751 lost their status as employees of 
Boeing for the purposes of Sections 8, 9 and 10 of the Act 
when they went on strike on April 22,1948. 
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(g) The said order is invalid in that petitioners were not 
required by law to continue bargaining collectively with the 
Union from and after April 22,1948, by reason of the failure 
of Lodge 751 to comply with the procedures set forth in 
Section 8(d) of said Act in that, among other things, the 
demand of Lodge 751 made on April 20,1948, less than forty- 
eight hours before the commencement of the strike, was 
wholly new and far in excess of any demand theretofore 
made upon petitioners or considered by the parties at any 
time prior thereto. 

(h) The said order is invalid in that the Board, despite 
petitioners’ exceptions to the Trial Examiner’s Intermedi¬ 
ate Report and Recommended Order, wholly failed and re¬ 
fused to find and consider the fact that the demand of Lodge 
751, made on April 20, 1948, less than forty-eight hours 
before the commencement of the strike, was wholly new and 
far in excess of any demand theretofore made upon peti¬ 
tioners or considered by the parties at any time prior thereto 
and failed to conclude that petitioners were not required 
by law to continue bargaining collectively with the Union 

from and after April 22,1948, by reason of the failure 
A-6 of Lodge 751 to comply with the procedure set forth 

in Section 8(d) of said Act. 

(i) The said order is invalid in that Boeing was under 
no duty, after the occurrence of said strike, to bargain col¬ 
lectively with Lodge 751 for the following additional 
reasons: 

(1) The strike was in violation of an existing collec¬ 
tive bargaikning agreement containing a “no strike” 
clause, 

(2) No demand was made by Lodge 751 to bargain 
collectively with Boeing on or after the date said strike 
began, 

(3) Boeing in any event had justifiable and reason¬ 
able doubt, after said date, as to the status of Lodge 
751 as collective bargaining representative, and 
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(4) On the date on and after which it was alleged that 
Boeing refused to recognize or bargain with Lodge 751, 
an impasse had been reached in negotiations between 
the parties, which impasse continued throughout the 
period after said date. 

(j) The said order is invalid in that its provisions for 
back pay awards are completely unjustified on the basis of 
the facts in this case and are contrary to the rules and prin¬ 
ciples of law and equity. 

(k) The admission in the record of evidence of events 
occurring prior to the effective date of the amended Act for 
the purpose, on the part of the General Counsel of the Board, 
of attempting to prove that Lodge 751 complied with Sec¬ 
tion 8(d) of the Act prior to said strike, over petitioners ’ 
objections and despite petitioners’ motion to strike from 
the complaint allegations relating to such events, is er¬ 
roneous and contrary to law. 

(l) The admission in the record of evidence of a notice 
given by Lodge 751 to the Secretary of Labor and to the 
Board in April of 1947, under the expired War Labor Dis¬ 
putes Act (Act of June 25,1943 c. 144, (57 Stat. 163 et seq.) 
U. S. C., Title 50, Sec. 1501, et seq.) which act went out of 

existence June 30, 1947, (Presidential Proclamation 
A-7 No. 2714, December 31, 1946) approximately ten 
months prior to said strike, for the purpose on the 
part of the General Counsel of the Board of attempting 
to prove that Lodge 751 complied with Section 8(d) of the 
Act prior to said strike, over petitioners’ objections and 
despite petitioners ’ motion to strike from the complaint al¬ 
legations relating to such events, is erroneous and contrary 
to law. 

(m) The admission in the record of evidence relating to 
meetings requested by the Director of the Federal Media¬ 
tion and Conciliation Service for the purpose, on the part 
of the General Counsel of the Board, of attempting to prove 
that Lodge 751 complied with Section 8(d) of the Act prior 
to said strike, over petitioners’ objections and despite peti- 
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tioners ’ motion to strike from the complaint allegations 
relating to such evidence, is erroneous and contrary to law 
and is particularly in conflict with Section 203(c) of the 
amended Act. 

(n) “Respondents’ Exhibit 2,” for identification, and 
“Respondents’ Exhibit 3,” for identification, respectively, 
set forth verbatim Boeing’s contract proposals as of March 
4, 1948, and May 22, 1947, and if admitted would have 
proved, among other things, that the notice given pursuant 
to the expired War Labor Disputes Act of Lodge 751 in 
April of 1947, was given in reference to a contract proposed 
by Boeing in 1947, which proposed contract was substan¬ 
tially less advantageous to the Union and substantially 
different from that proposed by Boeing in 1948, prior to the 
beginning of said strike. The refusal to admit these ex¬ 
hibits in evidence was erroneous, prejudicial, and contrary 
to law. 

(o) The refusal of the Board to file in the record of said 
proceeding a copy of said opinion and judgment of the 
United States District Court, in the case referred to herein¬ 
above, in which case the facts involved were substantially 
the same as the facts involved in the instant case and which 
opinion must bear necessarily on the propriety of respond¬ 
ents ’ conduct during the period prior to final adjudi- 

A-8 cation of the case, is erroneous and contrary to law. 

(p) In addition to the points specifically set forth 
hereinabove, the failure of the Board to recognize, approve 
and grant the various exceptions set forth in “Respondents’ 
Statement of Exemptions to Certain Rulings of Trial Ex¬ 
aminer and to Intermediate Report and Recommended 
Order” filed with the Board on August 20, 1948, a copy of 
which Exceptions will be part of the Transcript to be filed 
herein, is erroneous and contrary to law. 

Wherefore, petitioners pray: 

1. That a certified copy hereof be forthwith served ac¬ 
cording to law upon the respondent, National Labor Rela¬ 
tions Board, and that the respondent, National Labor Rela¬ 
tions Board, be required in conformity with law to certify 
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to this Court a transcript of the record of the proceedings 
wherein said order was entered, including the testimony, 
evidence and exhibits taken, the pleadings, the Intermediate 
Report of the Trial Examiner and the Exceptions taken 
thereto, and the findings, conclusions, opinion and order of 
the said National Labor Relations Board. 

2. That said proceedings, findings, conclusions and order 
be reviewed by this Court and said order be set aside, va¬ 
cated and annulled in its entirety and the Board be ordered 
to dismiss the complaint against petitioners. 

3. In the event the next preceding prayer for relief should 
be denied, then, in that event, that the Court modify said 
final order of respondent, National Labor Relations Board, 
by setting aside, vacating and annulling that part thereof 
requiring immediate reinstatement of striking employees of 
Boeing upon application, and providing for back pay awards 
in default of compliance therewith. 

4. That this Court exercise its jurisdiction and grant to 
petitioners such other and further relief in the premises as 
tre rights and equities of the cause may require and to the 
Court may seem just and proper. 

Of Counsel : 

Holman & Sprague, 

1006 Hoge Building, 

Seattle 4, Washington. 

Hogan & Hartson, 

810 Colorado Building, 

Washington, D. C. 
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Lowell P. Mickelwait, 
James E. Prince, 

DeForest Perkins, 

Nelson T. Hartson, 

Edmund L. Jones, 

Attorneys for Petitioners, 
810 Colorado Building, 
1341 G Street, N. W., 
Washington 5, D. C. 
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A-10 Appendix A 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF WASHINGTON 
NORTHERN DIVISION 


No. 2034 


Thomas P. Graham, Jr., Regional Director of the Nine¬ 
teenth Region of the National Labor Relations Board, 
Petitioner , 

v. 

Boeing Airplane Company, a Corporation, and its Agent 
William M. Allen, Respondents. 


BEFORE: 

The Honorable John C. Bowen, District Judge. 

Seattle, Washington, 

Jnne 10, 1948, 

4:00 o’clock p. m. 

COURT’S DECISION ON PETITION FOR AN INJUNC¬ 
TION UNDER SECTION 10(j)CF THE NATIONAL 
LABOR RELATIONS ACT, AS AMENDED 

Court's Decision 

The Court: The importance of this case requires that 
the Court at this time orally announce the decision (which 
will be regarded as tentative in form) in order that all 
those connected with the case will be advised at this time 
of the conclusion of the Court. 

A-ll The Petitioner in this case comes before the Court 
and invokes this Trial Court’s equity powers, relying 
as the Petitioner does upon that part of the Labor-Manage¬ 
ment Relations Statute of 1947 which expressly gives to the 
Petitioner Labor Board the right to so proceed in aid of 
the Board’s proceedings upon the merits of the disputes 
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existing between any employer and its employees engaged 
in commerce within the meaning of the Act and particularly 
such an employer and employees as are concerned in this 
strike at the Boeing plants, but the Court’s decision in this 
injunctive proceeding is not binding upon the Board’s 
action on the merits. 

After invoking the Court’s jurisdiction under the statute 
to hear the Labor Board’s petition, the Board thereafter 
fails to show compliance with any other statutory conditions 
other than the Union’s willingness to bargain as a basis 
for invoking this court’s jurisdiction to hear the Labor 
Board’s petition in this proceeding. Instead of relying 
upon performance by the Union of the important duties 
imposed upon it by the Labor-Management Relations Act 
of 1947, the Board undertakes to explain away and justify 
the Union’s failure to act as required by that law in certain 
specific instances. That law, 29 U. S. C. A., Section 158, 
subsection (d), (Sec. 8 (d) of the Act), provides in part 
“That where there is in effect a collective-bargaining con¬ 
tract covering employees in an industry affecting commerce, 
the duty to bargain collectively shall also mean that no 
party to such contract shall terminate or modify such con¬ 
tract, unless the party desiring such termination or modifi¬ 
cation serves a written notice on the other party to the 
contract of the proposed termination or modification sixty 
days prior to the expiration date thereof, or in the event 
such contract contains no expiration date, sixty days prior 
to the time it is proposed to make such termination or modi¬ 
fication”; and, further, unless the party desiring such 
termination or modification “continues in full force and 
effect, without resorting to strike or lockout, all of the 
terms and conditions of the existing contract for a period 
of sixty days after such notice is given or until the expira¬ 
tion date of such contract, whichever occurs later.” 
A-12 By the same statute, in the same section and sub¬ 
section thereof, in the last sentence of part (4) of that 
subsection, it is further provided that “Any employee who 
engages in a strike within the sixty-day period specified in 
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this subsection shall lose his status as an employee of the 
employer engaged in the particular labor dispute, for the 
purposes of Sections 8, 9 and 10 of this Act, as amended, 
but such loss of status for such employee shall terminate 
if and when he is reemployed by such employer. ’ ’ 

The Court finds and concludes that, although this con¬ 
tract was by its terms to continue in effect until March 
16,1947, it until the day of the strike continued in effect by 
reason of the further provision in the last modification of 
the working agreement between the Boeing Company and 
its employees to the effect that it should not only continue 
in effect until March 16, 1947, but also “and thereafter 
until a new agreement has been reached by the parties 
either through negotiation or arbitration.” 

In that connection it may well be observed that in the 
forepart of 1947 the parties to that contract expected that 
it would about that time terminate and that it would be 
replaced by a new contract. It, however, never was so 
replaced and the Court finds from the evidence that the 
Union decided to keep that contract in effect after the 1947 
Labor-Management Relations Act took effect. That is 
shown conclusively by Exhibit R6 attached to the filed 
stipulation as to exhibits offered on behalf of Respondents 
and admitted in evidence. It is shown in other ways, in¬ 
cluding another exhibit which was taken from an issue of 
the Aero Mechanic said by counsel for the Petitioner to 
have been a publication published by Lodge 751 (the Union) 
for the benefit of its membership. 

Then at a later time, and at all times after the date of 
Exhibit R6, which was August 26, 1947, down to the time 
that this strike in this case took effect, Lodge 751 treated 
that contract as in effect and so did the Boeing Company. 
That contract was in all respects the existing working agree¬ 
ment between the respondent company and its employees 
at the time the strike in this case began. 

A-13 The next question which the Court is called upon to 
deal with and decide is whether or not steps taken to 
call a strike or lay the foundations for the commencement of 
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a strike of the Respondent company’s employees, taken 
prior to the effective date of the 1947 Labor-Management 
Relations Act, were effective steps to initiate a strike after 
that 1947 Act of Congress took effect. The negative con¬ 
tention has the support of well reasoned judicial decisions 
in similar cases. This Court is not aware of any weighty 
judicial precedent for a claim that the machinery for 
starting a lawful strike under the 1947 Act of Congress 
could be placed in operation before that Act took effect. 
So far as a lawful strike under the terms and provisions of 
the 1947 Act is concerned, what occurred in the calling of 
a strike under the law before that time had no valid effect. 

Furthermore, the conduct of the parties subsequent to 
the effective date of the 1947 Act clearly showed that Lodge 
751 abandoned its previous strike steps and that both the 
Union and the Employer considered the work contract as 
continuing in effect at all times thereafter until the present 
strike began on April 22, 1948. Excepting the strike steps 
taken before the 1947 Act became effective, no other acts 
intended as calling or arranging for a strike of Boeing 
employees took place, so far as giving formal notice was 
concerned, prior to the letter from H. J. Gibson, president 
of Lodge 751, to A. F. Logan, Director of Industrial Rela¬ 
tions, Boeing Airplane Company, dated April 20,1948. The 
strike took effect on the 22nd day of April. Therefore, 
the 60-day notice provided in Section 158, subsection (d), 
Title 29, U. S. C. A. was not given. Likewise, the 60-day 
period for the employees to wait before beginning the 
strike as required by the 1947 Act was not indulged by 
the strikers in this case, in order for that condition in the 
steps towards inauguration of the strike to be validly com¬ 
plied with. 

Under the provisions of the statute, those presently on 
strike who failed to wait the 60-day notice period before 
the strike became effective have lost their status as 
A-14 employees and the Statute does not require respond¬ 
ent to recognize Lodge 751 as their representative 
in bargaining. It would seem that the Court would have 




14 


no statutory right to grant to the Board for the benefit of 
Lodge 751, equitable relief requiring another party to the 
contract to recognize the Lodge as such representative when 
the statute itself does not do so. Therefore, it would not 
be just or right for this Court to compel the respondent 
employer to bargain with Lodge 751 as the representative 
of the employees or former employees because under the 
terms of the statute Lodge 751 at present has no authority 
to represent them in such bargaining. The Court respect¬ 
fully declines to grant the statutory injunctive relief re¬ 
quested by Petitioner. 

The Court envisions the possibility that some day there 
may be a law which upon fixed procedure may enable the 
public, when it is vitally interested in the outcome of a 
case like this, to come into court, in some manner like this 
statute permits this Board to come into Court on behalf 
of Lodge 751 in this case, and ask appropriate relief to 
protect the public in a situation like this. No one could 
doubt that the public interest is vastly concerned with the 
timely solution of the problems presented by the work stop¬ 
page in this case involving as it does the economic security 
of thousands of employees and of the company and of 
untold others, and further involving the continued success 
of a great enterprise in the nation’s defense efforts and 
the recurring expenditure of large amounts of the nation’s 
tax money. 

But such a law designed for the better protection of the 
public interest is yet in the future. If this Court should 
ever be called upon to apply such a law, that would be a 
pleasant duty. 

Notwithstanding the Court’s opinion that Lodge 751 is 
not authorized to represent these employees in lawful, 
statutory collective bargaining, I have considered the 
question whether there is any other basis, such as the gen¬ 
eral equity rules, upon which the Court could properly re¬ 
quire collective bargaining in this case. In view of the 
widespread practice of collective bargaining in recent 
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A-15 years between employers and their employees in all 
kinds of industrial activity in all parts of the nation 
and because the principle of collective bargaining may 
possibly now be regarded as a common right, I have con¬ 
sidered whether it would be proper for the Court within 
the issues of this case to require such a principle to be 
applied here, notwithstanding the fact that one of the 
parties is in violation of the statutory law which provides 
for collective bargaining and the other party does not wish 
to recognize suoh violator as a bargainer. 

I have asked counsel on both sides if they believed that, 
within the framework of these issues in this case, the Court 
could properly, under some general equity power of this 
Court over and beyond the terms and provisions of this 
Statute relating to collective bargaining, order these parties 
to meet and engage in bargaining. 

Counsel have indicated their opinion that in this case 
this Court has no such authority, and that the parties to 
this litigation have not desired that the Court make any 
such ruling unless it can be done within the authority of 
the statute. In that situation and in harmony with the 
long standing policy of the courts of this nation, this Court 
believes it has no right and no duty to voluntarily impose 
an order or grant relief which the parties to the litigation 
themselves do not wish or which is not properly within 
the issues presented by the pleadings in the case before 
the Court. For those reasons no such order will be made, 
but if it were consistent with the law such order would be 
gladly made in this case. 

All will agree, however, in the absence of any order, that 
it would be most commendable if representatives of the 
employees and persons representing the employer, no matter 
whether those persons have any legal duty or authority 
to so represent or not, would in a friendly and constructive 
manner meet, discuss and solve the issues and disputes 
now existing between these employees and the management 
of this great industrial organization, most of whom for 
years have worked so ably and happily together and 
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A-16 have contributed so much in saving this nation from 
the perils of the recent World War. Then would 
they better enjoy their mutual benefits and better con¬ 
tribute to the social and economic well being of themselves, 
their state and nation. 

Endorsed: 

Filed in the 

United States District Court 
Western District of Washington 
Northern Division 

June 22, 1948 

Millard P. Thomas, 

Cleric. 

By /s/ John W. Koerner, 

Deputy. 


A-17 Appendix B 

in the district court of the united states 

FOR THE WESTERN DISTRICT OF WASHINGTON 
NORTHERN DIVISION 

Civil No. 2034 

Thomas P. Graham, Jr., Regional Director of the Nine¬ 
teenth Region of the National Labor Relations Board, 
on behalf of the National Labor Relations Board, 
Petitioner , 

v. 

Boeing Airplane Company, a Corporation, and its Agent 
William M. Allen, Respondents. 

JUDGMENT OF DISMISSAL 

This cause came on to be heard upon the petition of 
Thomas P. Graham, Jr., Regional Director of the Nine¬ 
teenth Region of the National Labor Relation Board, on 
behalf of said Board for an injunction pending final adjudi- 
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cation by the Board of the matters involved and upon the 
issuance of a Rule to Show Cause why an injunction as 
prayed should not be issued. Respondents ’ motion to 
dismiss this action because the petition failed to state a 
claim against respondents upon which relief could be 
granted was heard on June 18, 1948, and ruling thereon 
was reserved pending the conclusion of the hearing in this 
cause. Hearings on the Rule to Show Cause were held on 
June 18 and 19, 1948. During such hearings the Court 
heard arguments concerning the Claim in Intervention 
filed herein by Warehousemen’s Union, Local No. 117, 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America (A. F. 
of L.), overruled petitioner’s objection thereto and per¬ 
mitted such claimant to intervene herein. All parties were 
afforded full opportunity to be heard, examine and cross- 
examine witnesses, present evidence bearing on the 
A-18 issues and to argue on the evidence and the law. 

Prior to the hearing petitioner filed a Memorandum 
of Points and Authorities in Support of Petition for an 
Injunction and respondents filed a Trial Memorandum con¬ 
taining points and authorities opposing the issuance of an 
injunction. The Court has fully considered the petition, 
answer, testimony, evidence, briefs and arguments of 
counsel. At the conclusion of the hearing on June 19,1948, 
the Court orally announced its ruling that petitioner’s ap¬ 
plication for injunctive relief should be denied. Upon the 
entire record, the Court finds and concludes: 

1. The Court has jurisdiction of this proceeding by virtue 
of Section 10(j) of the National Labor Relations Act, as 
amended (29 U. S. C. A. § 151 et seq.) herein called the 
Act, and has jurisdiction of the parties. 

2. Aeronautical Industrial District Lodge No. 751, Inter¬ 
national Association of Machinists (herein called Lodge 
751), an unincorporated association, is a labor organization 
within the meaning of Section 2(5) of the Act. 

3. The Labor Relations Agreement, as amended to March 
16, 1946 (introduced in evidence as respondents’ Exhibit 
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Rl), was in full force and effect at all times from March 
16, 1946, and until at the time of the strike on April 22, 
1948. Said Agreement, as amended, constituted a collective 
bargaining contract between Lodge 751 and respondent 
Boeing Airplane Company covering certain employees of 
respondent Boeing Airplane Company in an industry affect¬ 
ing commerce within the meaning of the Act. 

4. On April 22, 1948, Lodge 751 resorted to and caused 
a strike at the plants and places of operation of respondent 
Boeing Airplane Company within the State of Washington, 

which strike was in violation of Section 8(d) 
A-19 (29 U. S. C. A. § 158(d)) of the Act in that: 

(a) So far as a lawful strike under the terms and 
provisions of the 1947 Act is concerned, what occurred in 
the calling of a strike under the law before the Act became 
effective had no valid effect. No other acts intended as 
calling or arranging for a strike of employees of respondent 
Company took place, so far as giving formal notice was 
concerned, prior to the letter from Lodge 751 to respondent 
Company dated April 20, 1948 (introduced in evidence as 
respondents ’ Exhibit Rll). The strike took effect on April 
22, 1948. Therefore, the sixty-day notice provided in Sec¬ 
tion 8(d) of the Act (29 U. S. C. A. § 158(d) was not given; 

(b) Lodge 751 did not continue in full force and effect, 
without resorting to strike, all the terms and conditions of 
said Agreement, as amended, for a period of sixty days after 
giving notice, as required by Section 8(d) (4) of the Act. 

5. Said strike has continued until the date hereof and by 
reason of engaging in a strike within the sixty-day period 
specified in Section 8(d) of the Act, all employees of re¬ 
spondent Boeing Airplane Company engaged in the strike 
have lost their status as employees of respondent Boeing 
Airplane Company for the purposes of Sections 8, 9 and 
10 of the Act (29 TJ. S. C. A. §§ 158,159 and 160) and Lodge 
751 is not a representative of employees of respondent 
Boeing Airplane Company for collective bargaining pur¬ 
poses within the meaning of the Act. 
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that the respondent Company is not required by the Act 

6. By reason of the foregoing, the Court is of the opinion 
to bargain collectively with Lodge 751 or to recognize Lodge 
751 as the collective bargaining representative of the pres¬ 
ently striking employees of respondent Company. 

7. The Court is of the opinion that it would not be just 

and proper within the meaning of Section 10(j) of 
A-20 the Act (29 U. S. C. A. §160(j)) to grant to the 
Board any injunctive relief in this case. 

8. The opinion and decision of this Court upon the peti¬ 
tion herein of the Board under the Act for an injunctive 
order requiring the respondents to bargain with Lodge 751 
are not binding upon the Board’s action on the merits of 
the existing controversy pending before the Board. 

It is therefore Ordered, Adjudged and Decreed by this 
Court that the petitioner’s application for an injunction be 
and the same is hereby denied and that this action be and 
the same is hereby dismissed. 

Done in open court this 22nd day of June, 1948. 

(Signed) John C. Bowen, 

District Judge. 

Presented by: 

(Signed) Lowell P. Mickelwait, 
of Attorneys for Respondents. 

Endorsed: 

Filed in the 

United States District Court 

Western District of Washington 
Northern Division 

June 22, 1948 

Millard P. Thomas, 

Clerk. 

By /s/ Jack Koerner, 


Deputy. 
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I hereby certify that the anexed instrument is a true 
and correct copy of the original on file in my office. 

Attest: 

Millard P. Thomas, 

Clerk, U. S. District Court, 

Western District of Washington, 

By Wallace W. Peterson, 

Deputy Clerk. 

(seal) 
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A-52 UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

Filed Dec. 6, 1948 

Answer of National Labor Relations Board to Petition for 
Review of, and to Set Aside, Its Order and Request for 
Enforcement of Said Order 

To the Honorable , the Judges of the United States Court of 
Appeals for the District of Columbia: 

Comes now the National Labor Relations Board, herein 
called the Board, and pursuant to the National Labor Rela¬ 
tions Act, as amended (61 Stat. 136, 29 U. S. C. Supp. I, 
Secs. 151, et seq ), hereinafter called the Act, files this 
answer to the petition for review of, and to set aside, an 
order issued by the Board against Boeing Airplane Com¬ 
pany and William M. Allen, petitioners herein, and the 
Board’s request for enforcement of said order. 

t _ _ 

1. The Board admits paragraphs 1 and 2 of said petition 
for review. 

2. Answering the allegations contained in paragraphs 
3 (a) to 3 (g) inclusive, the Board prays reference to the 
certified transcript of the record, filed herewith, of the 
proceedings heretofore had herein, for a full and exact 
statement of the pleadings, evidence, findings of fact, con¬ 
clusions of law and order of the Board, and all other pro¬ 
ceedings had in this matter. 

A-53 3. The Board denies each and every allegation of 

error contained in paragraph 4, subparagraphs (a) 
to (p) inclusive. 

4. Further answering, the Board avers that the proceed¬ 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were and are in all respects valid 
and proper under the Act. 

5. Further answering, the Board, pursuant to Section 
10(o) of the Act, respectfully requests this Honorable Court 
for enforcement of its order issued against petitioners on 
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November 22, 1948, in the proceedings designated on the 
records of the Board as Case No. 19-CA-95, entitled: “In 
the Matter of Boeing Airplane Company, a Corporation, 
successor to Boeing Aircraft Company, a Corporation and 
its Agent William M. Allen, and Aeronautical Industrial 
District Lodge No. 751, International Association of Ma¬ 
chinists ( Ind .) 

In support of this request for enforcement of its order, 
the Board respectfully shows: 

(a) Boeing Airplane Company, a Delaware Corporation, 
is engaged in business at Seattle, Washington, William M. 
Allen is president and agent of Boeing Airplane Company. 
This Court has jurisdiction of the Petition for Review 
herein and of the request for enforcement by virtue of Sec¬ 
tion 10 (e) and (f) of the Act. 

(b) Upon proceedings had in said matter, as more fully 
shown by the entire record thereof, certified by the Board 
and filed with this Court herein, to which reference is 
hereby made, and including complaint, answer, hearing for 
the purpose of taking testimony and receiving other evi¬ 
dence, Trial Examiner’s report and exceptions thereto, the 
Board, on November 22, 1948, duly stated its findings of 
fact and conclusions of law and issued its order directed 
to petitioner Boeing Airplane Company, its officers and 
agents, including William M. Allen, and its successors and 
assigns. The aforesaid order provides as follows: 

A-54 ORDER 

Upon the entire record in the case and pursuant to Sec¬ 
tion 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 
the Respondent, Boeing Airplane Company, a Corporation, 
Seattle, Washington, its officers and agents, including Wil¬ 
liam M. Allen, and its successors and assigns, shall: 

1. Cease and desist from: 

Industrial District Lodge No. 751, chartered by the Interna¬ 
tional Association of Machinists (Independent), as the 
exclusive representative of all production and maintenance 
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employees at the Respondents’ Seattle plants, excluding 
guards, truck drivers operating equipment on the public 
highways, power plant operators, professional employees, 
and supervisors as defined in the Act, as amended, with 
respect to rates of pay, wages, hours of employment, and 
other conditions of employment; 

(b) Engaging in like or related acts or conduct inter¬ 
fering with, restraining, or coercing its employees in the 
exercise of the right to self-organization, to form labor 
organizations, to join or assist Aeronautical Industrial 
District Lodge No. 751, chartered by International Associa¬ 
tion of Machinists (Independent), or any other labor organi¬ 
zation, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection, as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Aeronautical 
Industrial District Lodge No. 751, chartered by Interna¬ 
tional Association of Machinists (Independent), as the ex¬ 
clusive representative of all the employees in the aforesaid 
appropriate unit, with respect to rate of pay, wages, hours 
of employment, and other conditions of employment, and 
if an understanding is reached, embody such understanding 
in a signed agreement; 

(b) Upon application, offer immediate and full rein¬ 
statement to their former or substantially equivalent posi¬ 
tions, without prejudice to their senority or other rights 
and privileges, to all those emploeyes who went on strike 
on April 22, 1942, and who have not already been rein¬ 
stated to their former or substantially equivalent positions, 
without prejudice to their seniority or other rights and 
privileges, dismissing if necessary any persons hired by the 
Respondent on or after April 25, 1948, who were not in 
the Respondent’s employ on that date; 

(c) Make whole the employees specified in paragraph 
2(b) above, for any loss of pay they may suffer by reason 
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of the Respondent’s refusal, if any, to reinstate them in 
the manner provided in paragraph 2(b) above, by payment 
to each of them of a sum of money equal to that which he 
normally would have earned as wages during the period 
from five (5) days after the date on which he applies for 
reinstatement to the date of the Respondent’s offer of 
reinstatement, less his net earnings, if any, during said 
period; 

A-55 (d) Post at its Seattle, Washington, plants, copies 

of the notice attached hereto marked “Appendix A.” 
Copies of the said notice to be furnished by the Regional 
Director for the Nineteenth Region, shall, after being duly 
signed by the Respondent’s representative, be posted by 
the Respondent immediately upon receipt thereof, and 
maintained by it for sixty (60) consecutive days there¬ 
after, in conspicuous places, including all places where 
notices to employees are customarily posted. Reasonable 
steps shall be taken by the Respondent to insure that said 
notices are not altered, defaced, or covered by any other 
material; 

(e) Notify the Regional Director for the Nineteenth 
Region in writing, within ten (10) days from the date of 
this Order, what steps the Respondent has taken to comply 
herewith. 

(c) On November 22,1948, the Board Decision and Order 
was duly served upon the Petitioners. 

(d) Pursuant to Section 10(e) and (f) of the Act, the 
Board has certified and filed with this Court a transcript 
of the entire record in the proceeding. 

Wherefore, The Board prays this Honorable Court that 
it cause notice of the filing of this answer and request for 
enforcement, and the filing of the certified transcript of the 
entire record in this proceeding, to be served upon peti¬ 
tioner’s, and that this Court take jurisdiction of the proceed¬ 
ing and of the questions to be determined therein, and make 
and enter upon the pleadings, evidence, and proceedings set 
forth in the entire certified record of said proceedings, and 
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upon the order set forth hereinabove, a decree denying the 
petition to review and set aside and enforcing in whole 
said order of the Board, and requiring petitioner Boeing 
Airplane Company and its officers and agents, including 
petitioner William M. Allen, and successors and assigns to 
comply therewith. The Board further prays that this Hon¬ 
orable Court, in enforcing said order, shall provide that 
the aforementioned notice to be posted by petitioners 
marked “Appendix A,” shall specifically recite that the 
Board’s order has been enforced by a decree as follows: 
“Appendix A, Notice to all Employees, Pursuant to a 
Decision and Order of the National Labor Relations Board, 
as enforced by a decree of the United States Court 
A-56 of Appeals, and in order to effectuate the policies of 
the National Labor Relations Act, as amended, we 
hereby notify our employees that’ ’ 

Dated at Washington, D. C., 
this 30th day of November 1948. 

/s/ A. Norman Somers, 

Assistant General Cov/nsel , 
National Labor Relations Board. 

A-57 Appendix A 

NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 

WE WILL BARGAIN collectively upon request with 
AERONAUTICAL INDUSTRIAL DISTRICT 
LODGE No. 751, chartered by INTERNATIONAL 
ASSOCIATION OF MACHINISTS (INDEPEND¬ 
ENT), as the exclusive bargaining representatives of 
all employees in the unit described herein, with respect 
to wages, rates of pay, hours of employment, or other 
terms or conditions of employment, and if an under¬ 
standing is reached, embody such understanding in a 
signed agreement. The bargaining unit is: 
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All production and maintenance employees, ex¬ 
cluding guards, truck drivers operating equipment 
on the public highways, power plant operators, 
professional employees, and supervisors as defined 
by the Act, as amended. 

WE WILL NOT in any manner interfere with the 
efforts of the above-named Union to bargain with us 
or refuse to bargain with said Union as the exclusive 
representatives of all our employees in the above- 
described appropriate unit. 

Boeing Airplane Company, a Corporation, 

and Its Agent, William M. Allen. 

(Employer.) 

Dated.By.. 

(Representative) (Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


A-58 District of Columbia, ss: 

A. Norman Somers, being first duly sworn, states 
that he is Assistant General Counsel of the National Labor 
Relations Board, respondent and petitioner herein, and 
that he is authorized to and does make this verification 
in behalf of said Board; that he has read the foregoing 
answer and petition for enforcement and has knowledge of 
the contents thereof; and that the statements therein are 
true to the best of his knowledge, information and belief. 

/s/ A. Norman Sowers, 
Assistant General Counsel. 

Subscribed and sworn to before me this 30th day of 
November 1948. 

/s/ Rosemary Filipowtcz, 
Notary Public , District of Columbia. 

My Commission expires March 15,1953. 

(seal) 







27 


23 Excerpts from Transcript of Testimony and 

Proceedings 

Mr. Moldawer: I should like to amend paragraph 19 of 
the complaint so as to add an additional sentence at the 
end thereof, which will read as follows: 

“In April, 1947, the Mediation Service of the Department 
of Labor and Industries, State of Washington, was in¬ 
formed of an offer to mediate the dispute between 

24 Lodge 751 and the Company; that said Mediation 
Service was further informed that the United States 

Conciliation Service was actively attempting to conciliate 
and mediate the differences between the parties, and there¬ 
upon did not participate in the negotiations.” 

That is to be added at the end of paragraph 19, the last 
line of which reads: “and with the respondents during 
the winter and spring of 1948 . 91 Then continuing with the 
sentence that I have just read. 

Mr. Perkins: I have no objection, subject to the motion 
that will follow on my part. 


Trial Examiner Spencer: All right. The motion is 
granted. 

25 Mrs. Moldawer: We also desire to amend para¬ 
graph 22 of the complaint, on page 7, line 10 of that 
paragraph, which begins: “International Association of 
Machinists did attend at the time and place,” striking out 
the word “did” and inserting instead the words, “agreed 
to,” so that that line will read: “International Association 
of Machinists agreed to attend at the time and place.” 

Trial Examiner Spencer: Is there any objection to the 
prof erred amendment? 

Mr. Perkins: No objection. 

Trial Examiner Spencer: Granted. 
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53 Trial Examiner Spencer: Now, Mr. Moldawer, 
assuming on your part that there was in effect a 

collective bargaining contract at the time of the strike, 
it is your position that there was substantial compliance 
with Section 8(d) in this easel 

Mr. Moldawer: Our position, first, is that there was 
actual compliance with the letter of Section 8(d) in what 
took place before the Act became effective, and that there 
was substantial compliance with the spirit of Section 8(d) 
after the Act became effective. 

Trial Examiner Spencer: All right. I think that I 
understand your position very clearly on that. Your posi¬ 
tion as to whether or not there was in effect an effective 
collective contract is not so clearly defined. Do you take 
the position that there was such an agreement in effect, or 
that there was not? 

Mr. Moldawer: I can only point out the facts, and I 
should have mentioned that, because the evidence will 
clearly show that over the period from March 16, 1947, 
the date which the parties refer to as the expiration date 
of the contract- 

Trial Examiner Spencer (Interposing) You keep on say¬ 
ing that. Is it your contention that the contract did expire ? 

Mr. Moldawer: Yes, the contract did expire, and that it 
continued only as a working arrangement. 

54 Trial Examiner Spencer: It is the position of the 
General Counsel then that the contract expired? 

Mr. Moldawer: I will say this, sir, the position of the 
General Counsel is that the contract continued for the pur¬ 
poses of the Act. The position, frankly, that the Union has 
taken is that the contract has expired, and that it con¬ 
tinued, as I understand it, after March 16, 1947, only as a 
working arrangement. 


Now, I think that can readily be explained as a working 
arrangement rather than that the agreement continues, 
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but I think you will have to determine from the facts 
themselves whether that contract has existed as a contract 
to the extent required by the Act, or whether it con- 
55 tinned merely as a working agreement, such as might 
exist even where the Act is complied with, during a 
period, say, where the sixty days expired, and the parties, 
in an effort to avoid going on strike, continued their ne- 
gotations. 

Trial Examiner Spencer: Just a minute:. I just want 
your position clearly defined. Is it your position that 
there was in effect a collective bargaining contract at the 
time of the strike? 

Mr. Moldawer: The position of the General Counsel is 
that we must show a compliance with Section 8(d) of the 
Act, and to that extent there was a contract in existence. 


113 Trial Examiner Spencer (Interposing) I ques¬ 
tioned you as to your position as to whether or not 

there was in existence an agreement at the time of this 
strike, and I understood your position to be that 

114 there was an agreement in existence at that time. 

Mr. Moldawer: That is correct. That is the Gen¬ 
eral Counsel’s position. 


115 Trial Examiner Spencer: Well, your position still 
leaves me confused. It seems to be that there was 
some kind of an agreement in effect at the time that this 
strike occurred, but apparently not any part of that agree¬ 
ment that related to a no-strike clause. 

Mr. Moldawer: That is it. 

Trial Examiner Spencer: It was all in effect except the 
no-strike clause. Is that your position? 

Mr. Moldawer: It continued for the purposes within the 
meaning of the Act past the date that the Labor Manage¬ 
ment Relations Act became effective. We concede that. 

Trial Examiner Spencer. Well, I still do not know exactly 
what it is you concede. 
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Mr. Moldawer: Well, we concede that the agreement, and 
this is the General Counsel’s position, that the agreement 
did continue with the proviso of Section 8(d), which is that 
where there is in effect a collective bargaining con- 
116 tract, and so on, it continues in effect. 


121 Mr. Perkins: I think it would make a more com¬ 
plete record if the offer that was submitted to Lodge 

751 in 1947, and also that the offer that was submitted by 
the Company in 1948 were made a part of the record. 

Now, those offers appear in two issues of the Union news¬ 
paper, and I would like to inquire of counsel if he has any 
objection to the admission in evidence of just the portion 
of these newspapers that bear the text of the Company’s 
offers for those two years. 

Mr. Moldawer: We have no objection. 

• ••••••••• 

122 Mr. Gill: We object to what is marked as Respond¬ 
ents ’ Exhibit 2 on the ground that that exhibit is 

within that group of documents which have been described 
by the Respondents as being proper subjects to be 

123 stricken from the records and files. 

I might inquire whether counsel, in offering Re¬ 
spondents ’ Exhibit 2 is waiving his motion to strike. 

Mr. Perkins: We are not waiving that motion, but I un¬ 
derstand the rule to be that where the motion is overruled, 
testimony can be introduced, and that counsel is not barred 
in so doing. 

Mr. Gill: The second objection is that these exhibits 
marked for identification 2 and 3 by the Respondents are 
immaterial. The only issue is whether they were proposals. 
It is not proper to show what the details of those proposals 
were, and if that were proper, this hearing would last many 
days. These offered exhibits show in detail the wages, 
hours and working conditions. 

The third ground of objection is that these two exhibits 
will give a distorted view of the course of negotiations 
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between the parties, because there were literally hundreds 
of proposals and counter proposals, of which these two are 
not typical. 

The fourth objection is that is not a convenient method 
of submitting to the record and files in this ease any pro¬ 
posals because they are in the form of newspapers, which 
contain much extraneous material. 

Trial Examiner Spencer: Inasmuch as there is no 

124 contention here that the Company has acted improp¬ 
erly at any time prior to the date of this strike, and 

in order not to unduly encumber the record, I am going to 
sustain the objection and reject the two exhibits, and, Mr. 
Perkins, if you would like to have them placed in the 
rejected exhibit files, you may do so. 

Mr. Perkins: I so request. 

Trial Examiner Spencer: They may be so placed here. 
Ask the reporter to make up a rejected exhibit file, and 
place those two exhibits therein. 

(Newspapers previously marked as Respondents’ 
Exhibits 2 and 3 for identification respectively, rejected 
in evidence.) 

Mr. Perkins: Now, Mr. Examiner, we rest. 

I would like to file in these proceedings a certified copy 
of the opinion and judgment in the action of Thomas P. 
Graham, Jr., Regional Director of the 19th Region of the 
National Labor Relations Board, Petitioner, versus Boeing 
Airplane Company, a corporation, and its agent, William M. 
Allen, which action is in the District Court of the United 
States for the Western District of Washington, Northern 
Division, Number 2034, in which action the complainants 
in this case sought injunctive relief, the parties involved 
there being the parties involved here. I am not offering 
that in evidence, but I have in mind that this judg- 

125 ment and this opinion will no doubt be referred to in 
the briefs, and that if it could be filed in these pro¬ 
ceedings, without becoming a part of the evidence, reference 
in the briefs to the opinion and the judgment would be 
simpler and would not require the preparation of copies. 
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Trial Examiner Spencer: Why not jnst attach it to your 
brief, that is, in case you intend to file a brief, Mr. Perkins, 
with me. 

Mr. Perkins: I was trying to obviate the number of 
copies that would be required. 

Trial Examiner Spencer: Do you object? 

Mr. Moldawer: The filing of such a document here would 
raise the inference that it was a part of the record, and 
certainly it is not a part of the record in this case. 

Mr. Moldawer: I may point out, too, first, under the 
Act, that the decision is not at all binding upon you, and 
not at all binding upon the Board, and in addition to that 
Judge Bowen specifically stated in his opinion that it 
should not, and was not intended to be binding upon the 
Board. It was a proceeding under Section 10-J of the Act, 
and certainly the issues there, as I see them, are not the 
same as are the issues here. 

Trial Examiner Spencer: I agree with you, it has 
126 no binding effect on the Trial Examiner or the Board. 

Mr. Moldawer: I have no objection to it being made 
a part of the brief and considered along with any other 
arguments that my friend chooses to make, but I do object 
to a certified copy being filed as a part of the record in 
this case. 

Trial Examiner Spencer: I will sustain the objection. 




33 


General Counsel Exhibit No. 1-A 

133 UNITED STATES OF AMERICA 

NATIONAL EAKOR RELATIONS BOARD 

AMENDED CHARGE AGAINST EMPLOYER 

1. Pursuant to Section 10(b) of the National Labor Re¬ 
lations Act, the undersigned hereby charges that Boeing 
Airplane Company, a corporation, successor to Boeing 
Aircraft Co., a corporation, and William M. Allen, its agent 
at 7755 E. Marginal Way, Seattle, Washington, employing 
14,000 workers in Airplane manufacturing has engaged in 
and is engaging in unfair labor practices within the 
meaning of Section 8(a) subsections (1) and 5 of said 
Act, in that: 

2. That since on or about June 17, 1937, Aeronautical 
Industrial District Lodge, No. 751, International Associa¬ 
tion of Machinists, herein called Lodge 751, has been and 
is now the representative at the Seattle plants of Boeing 
Airplane Company, a corporation, and its predecessor 
Boeing Aircraft Company, of all the employees in a unit 
consisting of all production and maintenance employees 
excluding guards and truck drivers operating equipment 
on the public highways, power plant operators, official 
employees and supervisors as defined in the Act, said unit 
being appropriate for purposes of collective bargaining 
within the meaning of Section 9, subsection (b) of the 
Act, and said Lodge 751 at all times mentioned herein and 
is now the exclusive representative for the purposes of 
collective bargaining in respect to rates of pay, wages, 
hours of employment and other conditions of employment. 
Since April 25, 1948, and at all times thereafter, Boeing 
Airplane Company, its officers, agents and employees, has 
refused and continues to refuse to bargain collectively 
with Lodge 751 as exclusive representative of all the em¬ 
ployees in the unit described above, and has engaged in 
and is now engaged in unfair labor practices within the 
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meaning of Section 8 (a) (5) of the Act. By the acts and 
statements described above and each of them, Boeing 
Airplane Company, its officers, agents and employees has 
interfered with, restrained and coerced, and is interfering 
with, restraining and coercing its employees in the exer¬ 
cise of the rights guaranteed in Section 7 of the Act and 
did thereby engage in and is thereby engaging in unfair 
labor practices within the meaning of Section 8 (a) (1) 
of the Act as amended. 

The undersigned further charges that said unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act. 

3. (Paragraphs 3, 4, and 5 apply only if the charge is 
filed by a labor organization). The labor organization 
filing this charge, hereinafter called the union, has com¬ 
plied with Section 9(f) (A), 9(f) (B) (1), and 9(g) of 
said Act as amended, as evidenced by letter of compli¬ 
ance issued by the Department of Labor and bearing code 

number-. The financial data filed with the Secretary 

of Labor is for the fiscal year ending December 31, 1947. 
A certificate has been filed with the National Labor Rela¬ 
tions Board in accordance with Section 9(f) (B) (2) stat¬ 
ing the method employed by the union in furnishing to 
all its members copies of the financial data required to 
be filed with the Secretary of Labor. 

4. Each of the officers of the union has executed a non¬ 
communist affidavit as required by Section 9(h) of the 
Act. 

5. Upon information and belief, the national or inter¬ 
national labor organization of which this organization is 
an affiliate or constituent unit has also complied with Sec¬ 
tion 9(f), (g), and (h) of the Act. 

6. Aeronautical Industrial District Lodge, No. 751, In¬ 
ternational Association of Machinists, 5502 Airport Way, 
Seattle, Washington, RA 1300. 



35 


7. International Association Machinists, 1411 4th Ave. 
Bldg., Seattle, Washington, Ma 3907. 

By Harold J. Gibson, 
President. 

Case No. 19-CA 95 

Date filed 4-30-48 

Amended June 7,1948 

9 (f)> (g), (fi) cleared- 

Subscribed and sworn to before me this 7th day of 
June 1948, at Seattle, Washington, as true to the best of 
dependent’s knowledge, information and belief. 

G. H. Walker, 

Board Agent. 

General Counsel Exhibit No. 1-B 

134 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINETEENTH REGION 

In the Matter of 

Boeing Airplane Company, a Corporation, Successor to 
Boeing Aircraft Company, a Corporation, and its 
Agent Willaim M. Allen 

and 

Aeronautical Industrial Dstrict Lodge No. 751, Inter¬ 
national Association of Machinists (Ind.) 

Case No. 19-CA-95 

COMPLAINT. 

It having been charged by Aeronautical Industrial Dis¬ 
trict Lodge No. 751, International Association of Machin¬ 
ists (Ind.), 5502 Airport Way, Seattle, Washington, that 
Boeing Airplane Company, a corporation, 7755 East Mar¬ 
ginal Way, Seattle, Washington, successor to Boeing Air¬ 
craft Company, a corporation, has engaged in, and is now 
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engaging in certain unfair labor practices affecting com¬ 
merce as set forth and defined in the National Labor 
Relations Act, as amended (61 Stat. 136, et seq 29 U. S. 
C. A. Sec. 141, et seq., Supp. July 1947), herein called 
“the Act”, the General Counsel of the National Labor 
Relations Board, herein called “the Board”, on behalf of 
the Board, by the Regional Director for the 19th Region, 
designated by the Board’s Rules and Regulations, Series 5, 
Section 203.15, hereby issues his complaint and alleges as 
follows: 

L 

The respondent Boeing Airplane Company, hereinafter 
referred to as “Boeing”, is a corporation duly organized 
and existing by virtue of the laws of the State of Wash¬ 
ington. 

135 n. 

That until December 31, 1947, Boeing Aircraft Com¬ 
pany, a corporation organized under the laws of the State 
of Washington, maintained its principal place of busi¬ 
ness at Seattle, Washington, and owned and operated two 
plants in said city and a plant at Wichita, Kansas, for the 
manufacture of aircraft. 

m. 

Respondent William M. Allen, President and agent of 
the respondent Boeing, is and at all times herein mentioned 
has been engaged at Seattle, Washington, in actively man¬ 
aging and directing the affairs and business of respondent 
Boeing and its predecessor corporation, Boeing Aircraft 
Company. 

IV. 

On or about December 31, 1947, the respondent Boeing 
acquired and succeeded to all the right, title and interest 
in and to the business, properties, assets, liabilities and 
took over the personnel of the Boeing Aircraft Company 
and assumed the obligations of the latter under its exist¬ 
ing labor agreements. 
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y. 

That respondent Boeing has continued the business 
acquired as aforesaid and since on or about December 31, 
1947, has maintained its principal office and place of busi¬ 
ness in Seattle, Washington, and owns and operates two 
plants in said city and a plant in Wichita, Kansas. That 
since said date Boeing has been and is now engaged at 
said plants in the manufacture, sale and delivery of air¬ 
planes. 

VL 

Respondent Boeing and its predecessor corporation, Boe¬ 
ing Aircraft Company, have done business during the past 
year at said Seattle, Washington, plants in excess 
136 of $38,000,000; that said companies have manu¬ 
factured, and Boeing now manufactures at said 
Seattle, Washington, plants, aircraft for the Armed Serv¬ 
ices of the nation and for commercial airlines, most of 
which (valued in excess of $1,000,000 annually) is sold, 
transported, and delivered outside the said State; that 
most of the raw materials (valued in excess of $1,000,000 
annually) used in such manufacture originate outside the 
State of Washington; that at all times mentioned herein 
said companies have been, and Boeing now is, engaged in 
interstate commerce. 

vn. 

Aeronautical Industrial District Lodge No. 751, herein 
called Lodge 751, chartered by the International Associa¬ 
tion of Machinists (Ind.) is a labor organization within 
the meaning of Section 2 (5) of the Act. 

VHI. 

That on or about May 31, 1937, Lodge 751 filed a peti¬ 
tion for certification as the collective bargaining represen¬ 
tative of the employees of Boeing Aircraft Company with 
the National Labor Relations Board, and thereafter, pur¬ 
suant to the provisions of Section 9 (c) of the Act, an 
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investigation of that petition was made. On Jnne 17,1937, 
Lodge 751 was determined to be the collective bargaining 
representative of a majority of the employees of said 
Company in the appropriate bargaining unit described in 
paragraph IX, and the Company was on that date offi¬ 
cially notified by the Board of the results. 

IX. 

At respondent Boeing’s Seattle plants, all production 
and maintenance employees, excluding guards, truck driv¬ 
ers operating equipment on the public highways, power 
plant operators, professional employees and supervisors 
as defined in the Act, at all times herein mentioned 
137 (including such time as said plants were owned and 
operated by Boeing Aircraft Company) constituted 
and do now constitute a unit appropriate for purposes of 
collective bargaining within the meaning of Section 9 (b) 
of the Act. 

X. 

Said Lodge 751, at all times mentioned herein has been, 
and is now the representative designated for the purposes 
of collective bargaining by the majority of the employees 
in said unit described in paragraph IX above, and by 
virtue of Section 9 (a) of the Act has been at all times 
mentioned herein, and is now, the exclusive representative 
of all the employees in said unit for the purposes of col¬ 
lective bargaining in respect to rates of pay, wages, hours 
of employment and other conditions of employment. 

XL 

That from on or about July 8, 1937, until on or about 
April 25, 1948, Boeing Aircraft Company and its suc¬ 
cessor, the respondent Boeing, recognized and dealt with 
Lodge 751 as such bargaining representative of their em¬ 
ployees. That during the period aforesaid, it was the 
practice of the respondents and the predecessor corpora¬ 
tion through their representatives, to meet periodically 
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with the officers or representatives of Lodge 751 in col¬ 
lective bargaining for the purpose of negotiating a basic 
agreement fixing rates of pay, wages, hours of employ¬ 
ment, and other conditions of employment of the employees 
of the Company in the appropriate bargaining unit. 

xn. 

The last such basic agreement was originally entered 
into by Boeing Aircraft Company with Lodge 751 on 
January 4, 1944, and amended by the parties at various 
times thereafter, the most recent amendment being March 
16, 1946, and is entitled “Labor Relations Agree- 
138 ment of January 4, 1944, Including Amendments 
Through March 16, 1946”. Said agreement pro¬ 
vided, inter alia, that it “shall be and remain in full force 
and effect from the 16th day of March 1946 to the 16th 
day of March 1947, and thereafter until a new agreement 
has been reached by the parties either through negotia¬ 
tion or arbitration.” 

xm. 

That said Labor Relations Agreement further provided 
that it “shall be binding upon the successors and assigns 
of the [Boeing Aircraft] Company, and no provisions, 
terms or obligations herein contained shall be affected or 
changed in any respect by the consolidation, merger, sale, 
transfer or assignment of the Company”. 

XIV. 

That on December 11, 1946, the Boeing Aircraft Com¬ 
pany notified Lodge 751 by letter that their Labor Rela¬ 
tions Agreement expires March 16, 1945 (obviously a typo¬ 
graphical error for 1947) and suggested that collective 
bargaining negotiations commence in January 1947. 

XV. 

From on or about January 29, 1947, until on or about 
April 7, 1947, Lodge 751 and Boeing Aircraft Company 
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sought to negotiate a new collective bargaining agreement, 
each party submitting various written proposals. 

XVI. 

That the parties failing to agree upon the terms of a 
new collective bargaining agreement and failing also to 
agree upon a method of arbitration, the arbitrators and 
the issues to be arbitrated, Lodge 751 on or about April 
7, 1947, gave to the Secretary of Labor and to the 
139 National Labor Relations Board, Washington, D. C., 
Notice of Intention to Strike Under the War Labor 
Disputes Act pursuant to the provisions of the Act of 
June 25, 1943, Pub. L. 89, 78th Cong., 1st Sess. (57 Stat. 
163), and on or about said date notified Boeing Aircraft 
Company of its said intention. 

xvn. 

That by letter dated April 17, 1947, the Secretary of 
Labor notified Lodge 751 that “the thirty-day waiting 
period provided for in Section 8(a) 2 of the War Labor 
Disputes Act began on April 9, 1947, following receipt of 
the notice by the Secretary of Labor and the National 
Labor Relations Board”. That on or about the said date 
Boeing Aircraft Company was similarly notified by the 
Secretary of Labor. 

XVIII. 

That on or about May 24, 1947, the members of Lodge 
751, employees of Boeing Aircraft Company, at a special 
meeting called by Lodge 751 for the purpose, voted to re¬ 
ject the company’s proposed contract and voted to strike 
for the purpose of enforcing their bargaining demands. 

XIX. 

Beginning April 17, 1947, and continuously until on or 
about August 11, 1947, the United States Conciliation 
Service of the Department of Labor sought to mediate 
the dispute and negotiations were resumed; that Lodge 
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751 continued its efforts to negotiate or arbitrate a new 
contract by frequent conferences with representatives of 
the Boeing Aircraft Company during the summer and fall 
of 1947 and with the respondents during the winter and 
spring of 1948. 

XX. 

That on or about April 20, 1948, 350 shift committeemen 
and District Council Delegates of Lodge 751, rep- 
140 resenting employees of Boeing, at a meeting called 
for the purpose, directed their negotiating commit¬ 
tee and officers to present final demands to the Company 
and voted to strike if their demands were not met; that the 
Company rejected the union’s proposals, and accordingly 
on April 22, 1948, the employees of Boeing who were mem¬ 
bers of Lodge 751 went out on strike. 

XXI. 

That since April 25, 1948, and at all times thereafter 
and until he date hereof, the respondents have refused 
and continue to refuse to bargain collectively with Lodge 
751 as the exclusive representative of all the employees 
of Boeing in its Seattle plants in the unit described above 
in paragraph IX with respect to rate of pay, wages, hours 
of employment, or other conditions of employment of such 
employees; that respondents have refused and continue 
to refuse to recognize Lodge 751 as the collective bargain¬ 
ing representative of Boeing’s said employees. 

XXII. 

That on or about May 6, 1948, Cyrus S. Ching, Director 
of the Federal Mediation and Conciliation Service, pur¬ 
suant to Section 204 of the Labor Management Relations 
Act of 1947, by wire requested Lodge 751, the International 
Association of Machinists, and respondents, to send appro¬ 
priate representatives to meet in joint conference with 
representatives of the Federal Mediation and Conciliation 
Service on May 10, 1948, for the purpose of collective 
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bargaining negotiations for the settlement of the current 
labor dispute resulting in the stoppage of work at the 
Seattle plants of respondents; that the representatives of 
Lodge 751 and the International Association of Machinists 
agreed to attend at the time and place of such conference 
but, despite repeated requests on May 6, 7, and 8, 1948, the 
respondents notified the Conciliation Service by telegraph 
that if the purpose of the meeting was to bring the parties 
into collective bargaining negotiations they declined, 
141 and did fail and refuse to participate in such con¬ 
ference ; that respondents further notified a commit¬ 
tee appointed by William F. Devin, Mayor of Seattle, and 
the International Association of Machinists that they re¬ 
fused to recognize Lodge 751 as the collective bargaining 
agent and rejected efforts to bring respondents and Lodge 
751 into collective bargaining negotiations. 

XXIII 

By the acts described in paragraphs XXI and XXH, 
respondents did, at all times mentioned therein, engage 
in and are now engaging in unfair labor practices within 
the meaning of Section 8(a) (5) of the Act. 

XXIV. 

By the acts described in paragraphs XXI, XXII and 
XXIII, respondents have interfered with, restrained and 
coerced, and are interfering with, restraining and coercing 
the employees of Boeing in the exercise of the rights guar¬ 
anteed in Section 7 of the Act, and did thereby engage 
in and are thereby engaging in unfair labor practices 
within the meaning of Section 8(a) (1) of the Act. 

XXV. 

The activities of respondents as set forth in paragraphs 
XXI, XXII, XXIII, and XGIV, occurring in connection 
with the operations of respondents described above in 
paragraphs V and VI, have a close, intimate and substan¬ 
tial relationship to trade, traffic and commerce among the 
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several states of the United States, and tend to lead to 
labor disputes burdening and obstructing the free flow of 
commerce. 

142 XXVI. 

The acts of the respondents described above constitute 
unfair labor practices affecting commerce within the mean¬ 
ing of Section 8(a), sub-sections (1) and (5) of the Act, 
and Section 2, sub-sections (6) and (7) thereof. 

Wherefore, the General Counsel of the Board, on behalf 
of the Board, on this 10th day of June, 1948, issues his 
complaint against Boeing Airplane Company and its agent 
William M. Allen, respondents herein. 

Thomas P. Graham, Jr., 
Regional Director 
National Labor Relations Board 
806 Vance Building 
Seattle 1, Washington 
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162 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINETEENTH REGION 

In the Matter of 

Boeing Airplane Company, a Corporation, Successor to 
Boeing Aircraft Company, a Corporation, and its 
Agent William M. Allen 

and 

Aeronautical Industrial District Lodge No. 751, Inter¬ 
national Association of Machinists (Ind.) 

Case No. 19-CA-95 

ANSWER. 

Respondents Boeing Airplane Company, hereinafter 
called Boeing, and William M. Allen, hereby answer the 
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complaint in the above entitled proceedings and allege as 
follows: * 

L 

Respondents admit the allegations contained in para¬ 
graph I of the complaint except that respondents deny 
that Boeing is a corporation incorporated under the laws 
of the State of Washington, and allege that Boeing is a 
corporation incorporated under the laws of the State of 
Delaware. 

n. 

Respondents admit the allegations contained in para¬ 
graph II of the complaint except that respondents deny 
that Boeing Aircraft Company owned and operated a 
plant at Wichita, Kansas, for the manufacture of aircraft 
and allege that Boeing owned and operated such a plant at 
all times material herein. 

163 nx 

Respondents admit the allegations contained in para¬ 
graph III of the complain except that respondents deny 
that respondent William M. Allen was president of, or 
managed or directed the affairs and business of Boeing 
or Boeing Aircraft Company prior to September 5, 1945. 

IV. 

As to the allegations in paragraph IV of the complaint, 
respondents admit that on or about December 31, 1947, 
Boeing acquired and succeeded to all the right, title and 
interest in and to the business, properties, assets, and 
liabilities of the Boeing Aircraft Company and assumed 
the obligations of the latter under its existing labor agree¬ 
ments, and became the employer of personnel previously 
employed by Boeing Aircraft Company and respondents 
deny the other allegations contained in said paragrhp IV. 

V. 

Respondents admit the allegations contained in para¬ 
graph V of the complaint. 


45 


VI. 

As to paragraph VI of the complaint, respondents admit 
that Boeing and its predecessor corporation, Boeing Air¬ 
craft Company, during the year ended December 31, 1947, 
sold aircraft and aircraft products for an aggregate sales 
price in excess of $21,000,000; admit that said companies 
have manufactured and Boeing now manufactures 
164 at its plants in Seattle, Washington, aircraft for 
the armed services of the Government and for com- 
and delivered outside the State of Washington; admit that 
mercial airlines, a portion of which is sold, transported 
most of the raw materials used in such manufacture origi¬ 
nate outside the State of Washington; admit that at all 
times herein material said companies have been and Boeing 
now is engaged in interstate commerce; and deny each 
and every other allegation contained in said paragraph VI. 

vn. 

Respondents admit the allegations contained in para¬ 
graph VII of the complaint. 

vrn. 

Respondents admit the allegations contained in para¬ 
graph VIII of the complaint except that (a) respondents 
deny that the petition referred to therein related to all 
employees of Boeing Aircraft Company and (b) respond¬ 
ents make no allegation as to the appropriateness of the 
bargaining unit described in paragraph IX of the com¬ 
plaint, such question being a matter for the decision of 
the National Labor Relations Board under the provisions 
of Section 9(b) of the National Labor Relations Act, as 
amended (61 Stat. 136, et seq; 29 U. S. C. A. Sec. 151, 
et seq, Supp. July 1947) hereinafter called the Act. 

IX. 

As to paragraph IX of the complaint, respondents 
admit that on or about June 17, 1937, Aeronautical Indus¬ 
trial District Lodge No. 751, hereinafter called Lodge 751, 
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was certified by the National Labor Relations Board 
164 as the collective bargaining representative for the 
employees mentioned in said paragraph IX of the 
complaint and that Lodge 751 remained such representa¬ 
tive until the strike which began at the Seattle plants of 
Boeing on April 22, 1948, but respondents deny each and 
every other allegation in said paragraph IX. 

X. 

As to paragraph X of the complaint, respondents admit 
the matters admitted in paragraph IX of this answer, but 
respondents deny each and every other allegation in said 
paragraph X. 

XL 

As to paragraph XI of the complaint respondents admit 
the allegations of said paragraph with respect to the pe¬ 
riod from July 8, 1937, to the time of said strike on April 
22, 1948, but respondents deny each and every other alle¬ 
gation therein contained. 

xn. 

Respondents admit the allegations contained in para¬ 
graph XII of the complaint. 

XIII. 

Respondents admit the allegations contained in para¬ 
graph XIII of the complaint. 

XIV. 

As to paragraph XIV of the complaint, respondents 
admit that on December 11, 1946, Boeing Aircraft Com¬ 
pany, by letter reciting that the Labor Relations Agree¬ 
ment would expire on March 16, 1945 (a typographi- 
166 cal error for 1947), suggested that collective bar¬ 
gaining negotiations commence in January, 1947, 
but respondents deny each and every other allegation 
therein contained. 
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XV. 

As to paragraph XV of the complaint, respondents admit 
that during the period therein mentioned Lodge 751 and 
Boeing Aircraft Company sought to negotiate a new col¬ 
lective bargaining agreement and that said Company sub¬ 
mitted various proposals therefor, but respondents deny 
that Lodge 751 submitted any complete proposal therefor. 

XVI. 

As to paragraph XVI of the complaint, respondents 
deny that on or about April 7, 1947, Lodge 751 notified 
the Boeing Aircraft Company of its intention to strike and 
admit the other allegations contained in said paragraph. 

XVIL 

Respondents admit the allegations contained in para¬ 
graph XVII of the complaint. 

xvm. 

Respondents admit the allegations contained in para¬ 
graph XVIII of the complaint, except that respondents 
believe the facts to be that there were approximately 
8,400 members of Lodge 751 on May 24, 1947 (as com¬ 
pared with approximately 14,800 members at the time of 
the strike) that approximately 4,000 attended said meet¬ 
ing and that approximately 3,800 voted in favor of strike 
authorization on said date. 

167 XIX. 

As to paragraph XIX of the complaint, respondents 
admit that representatives of Boeing Aircraft Company 
and representatives of Lodge 751 met with the United 
States Conciliation Service of the Department of Labor 
on April 18, 22, 25 and 29, and on May 6, 7, 8, 26 and 28, 
and on June 5 and 9, 1947, and that collective bargaining 
negotiations between representatives of Boeing Aircraft 
Company and representatives of Lodge 751 occurred from 
time to time subsequent thereto during the remainder of 
1947, and that collective bargaining negotiations between 
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representatives of Boeing and representatives of Lodge 
751 occurred in the early months of 1948 prior to the time 
of the strike, but respondents deny each and every other 
allegation contained in said paragraph XIX. 

XX. 

Respondents admit the allegations contained in para¬ 
graph XX of the complaint. 

XXI. 

As to paragraph XXI of the complaint, respondents 
admit that they have refused to recognize Lodge 751 as 
the collective bargaining representative of employees of 
Boeing, but respondents deny each and every other alle¬ 
gation contained in said paragraph. 

xxn. 

As to paragraph XXII of the complaint, respondents 
deny that they refused unconditionally to attend the meet¬ 
ing referred to therein; allege that they are without knowl¬ 
edge as to the allegation that Lodge 751 and the Interna¬ 
tional Association of Machinists attended the meet- 
168 ing called by the Director of the Federal Mediation 
and Conciliation Service for May 10, 1948; deny 
that they rejected efforts of the Mayor’s committee, re¬ 
ferred to in the complaint, to bring respondents and Lodge 
751 into collective bargaining negotiations; respondents 
admit the other allegations contained in said paragraph. 

xxm. 

Respondents deny the allegations contained in para¬ 
graph XXIII of the complaint. 

XXIV. 

Respondents deny the allegations contained in para¬ 
graph XXIV of the complaint. 

XXV. 

Respondents deny the allegations contained in para¬ 
graph XXV of the complaint. 
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XXVL 

Respondents deny the allegations contained in para¬ 
graph XXVI of the complaint. 

Fubtheb Statement of Facts Which Constitute Gbounds 

of Defense. 

3. From March 16, 1946, and until the strike on April 
22, 1948, there was at all times in full force and effect the 
Labor Relations Agreement, as amended, referred to in 
paragraph XII of the complaint. Such Labor Relations 
Agreement, as amended, constituted a collective bargain¬ 
ing contract covering certain employees of Boeing in an 
industry affecting commerce. Section A of Article XI 
of said Agreement, as amended, provided in part 
169 as follows: 

“During the life of this Agreement no strike shall 
be caused or sanctioned by the Union, and no lock¬ 
outs shall be made by the Company.” 

Article XIII of said Agreement provided as follows: 

“Duration of Agreement 
Section A. Duration. 

This Agreement shall be and remain in full force and 
effect from the 16th day of March, 1946, to the 16th 
day of March, 1947, and thereafter until a new Agree¬ 
ment has been reached by the parties either through 
negotiation or arbitration.” 

At the time of the strike on April 22, 1948, no new agree¬ 
ment had been reached through negotiation, arbitration 
or otherwise. 

2. On April 22, 1948, Lodge 751 resorted to and caused 
a strike at Boeing’s plants and places of operation within 
the State of Washington, which strike was in violation of 
said agreement, as amended, and which strike was in vio¬ 
lation of Section 8(d) (29 TJ. S. C. § 158(d)) of the Act, 
as appears from the following: 

(a) Lodge 751 did not serve a written notice upon Boe¬ 
ing of the proposed termination or modification sixty days 
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prior to the time it was proposed to make such termination 
or modification, as required by Section 8(d) (1) of the 
Act; 

(b) Lodge 751 did not notify the Federal Mediation and 
Conciliation Service of the existence of a dispute, and did 
not notify any State of Washington agency established to 
mediate and conciliate disputes, all as required by Section 
8(d) (3) of the Act; 

(c) Lodge 751 did not continue in full force and effect, 
without resorting to strike, all the terms and con- 

170 ditions of said Agreement, as amended, for a period 
of sixty days after giving notice as required by Sec¬ 
tion 8(d) (4) of the Act. 

3. Said strike has continued until the present time and 
by reason of engaging in a strike within the sixty-day 
period specified in Section 8(d) of the Act, all employees 
of Boeing engaged in the strike have lost their status as 
employees of Boeing for the purposes of Sections 8, 9 
and 10 of the Act, and Lodge 751 is not a representative 
of Boeing’s employees for collective bargaining purposes 
within the meaning of the Act. 

4. By reason of the foregoing, Boeing is not required 
by law to bargain collectively with Lodge 751 or to recog¬ 
nize Lodge 751 as the collective bargaining representa¬ 
tive of employees of Boeing. 

Wherefore, respondents request that the above entitled 
proceedings be dismissed. 

Boeing Airplane Company, 
A Corporation, 

By William M. Allen, 

Its President 

Respondent, 
7755 East Marginal Way, 
Seattle, Washington 
William M. Allen, 

Respondent , 
7755 East Marginal Way, 
Seattle, Washington 
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173 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINETEENTH REGION 

In the Matter of 

Boeing Airplane Company, a Corporation, Successor to 
Boeing Aircraft Company, a Corporation, and its 
Agent William M. Allen 

and 

Aeronautical Industrial District Lodge No. 751, Inter¬ 
national Association of Machinists (Ind.) 

Case No. 19-CA-95 

STIPULATION. 

It is hereby agreed, by and between the undersigned 
attorneys for the complainant and respondents, that the 
facts herein stipulated are, for the purposes of the above 
entitled action, true and correct, and the exhibits hereto 
attached are true and correct copies of the original docu¬ 
ments, writings, letters, etc., which they are alleged or 
purport to be, subject only to the right of either party 
to object to the admissibility of any of the facts or any 
exhibit on the grounds of materiality, relevancy or com¬ 
petency. 

(1) The respondent Boeing Airplane Company, herein¬ 
after referred to as Boeing, is a corporation duly organ¬ 
ized and existing under and by virtue of the laws of the 
State of Delaware. 

(2) Until December 31, 1947, Boeing Aircraft Company, 
a corporation organized under the laws of the State of 
Washington, maintained its principal place of business at 
Seattle, Washington, and owned and operated two plants 
in said city for the manufacture of aircraft. From 1940 
to 1947 said corporation annually purchased and had 
shipped to its Seattle plants from points outside the State 
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of Washington, materials and supplies valued in excess of 
$1,000,000, and annually produced and shipped to 
174 points outside the State of Washington from said 
Seattle plants finished products valued in excess of 
$1,000,000. 

(3) Respondent William M. Allen, president and agent 
of Boeing, is and at all times subsequent to December 31, 
1947, has been engaged at Seattle, Washington, in ac¬ 
tively managing and directing the affairs and business of 
Boeing and prior thereto, and subsequent to September 5, 
1945, of its predecessor corporation, Boeing Aircraft Com¬ 
pany. 

(4) At all times mentioned herein and until December 
31, 1947, A. F. Logan was the director of industrial rela¬ 
tions of the Boeing Aircraft Company, James D. Esary, 
Jr., was the labor relations manager and DeForest Perkins 
was attorney for said company and all were the duly au¬ 
thorized agents of said company for the purpose of nego¬ 
tiating labor relations agreements with the representatives 
of the company’s employees. From January 1, 1948, until 
the date hereof said Logan, Esary and Perkins filled the 
same offices and were the duly authorized agents of the 
respondent Boeing for the same purpose. 

(5) On or about December 31, 1947, the respondent Boe¬ 
ing acquired and succeeded to all the right, title and in¬ 
terest in and to the business, properties, assets and lia¬ 
bilities of the Boeing Aircraft Company and assumed the 
obligations of the latter under its existing labor agree¬ 
ments and became the employer of the personnel pre¬ 
viously employed by the Boeing Aircraft Company. Since 
that date and until the date hereof, the respondent Boeing 
has continued the business acquired as aforesaid. 

(6) Since on or about December 31, 1947, Boeing has 
maintained its principal office and place of business in Seat¬ 
tle, Washington, and owns and operates two plants in said 
city and a plant in Wichita, Kansas, and since the said 
date Boeing has been and now is engaged at said plants in 



designing, manufacturing and servicing of commercial and 
military aircraft and aircraft products. 

(7) Boeing and its predecessor corporation, Boeing Air¬ 
craft Company, during the year ended December 31, 1947, 
manufactured and sold aircraft and parts therefor for 

an aggregate sales price in excess of $21,000,000. 
175 Boeing now manufactures at said Seattle, Washing¬ 
ton, plants aircraft and parts therefor for the Armed 
Services of the Nation and for commercial airlines, a por¬ 
tion of which (valued in excess of $500,000 for the period 
from January 1, 1948, to April 22, 1948) was shipped to 
points outside the said state and materials and supplies 
(valued in excess of $500,000 for the period from January* 
1, 1948, to April 22, 1948) used in such manufacture origi¬ 
nate outside the State of Washington. At all times herein 
material said companies have been and respondent Boeing 
now is engaged in interstate commerce. 

(8) Aeronautical Industrial District Lodge No. 751, 
herein called Lodge 751, chartered by the International 
Association of Machinists (Independent) is an unincor¬ 
porated association and a labor organization within the 
meaning of Section 2 (5) of the National Labor Relations 
Act (hereinafter referred to as the Act). Lodge 751 has 
its principal office in the City of Seattle, State of Wash¬ 
ington. 

(9) On or about May 31, 1937, Lodge 751 filed a petition 
for certification as collective bargaining representative of 
the employees in the appropriate unit of the Boeing Air¬ 
craft Company with the National Labor Relations Board, 
and thereafter, pursuant to the provisions of Section 9 (c) 
of the Act an investigation of that petition was made. On 
or about June 17, 1937, Lodge 751 was determined to be 
and certified by the National Labor Relations Board as 
the collective bargaining representative of a majority of 
the production and maintenance employees at the com¬ 
pany’s Seattle plants (excluding guards, truck drivers 
operating equipment on the public highways, power plant 
operators, professional employees and supervisors as de- 
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fined in the Act), and the company was on that date offi¬ 
cially notified by the Board of the results. Said employees 
were determined by the Board to constitute at that time 
a unit appropriate for purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act. 

(10) From June 17, 1937, until the date of the strike 
hereinafter referred to, April 22, 1948, Lodge 751 

176 was the exclusive representative designated for the 
purposes of collective bargaining in respect to rates 
of pay, wages, hours of employment and other conditions 
of employment by the majority of the production and main¬ 
tenance employees (excluding guards, truck drivers oper¬ 
ating equipment on the public highways, power plant opera¬ 
tors, professional employees and supervisors as defined in 
the Act) at the Seattle, Washington, plants of respondent 
Boeing and its predecessor company within the meaning 
of Section 9 (a) of the Act. (Note: No inference is to 
be drawn from the facts stipulated in this paragraph that 
Lodge 751 ceased or continued to be the collective bar¬ 
gaining representative after April 22, 1948, which is the 
question in issue in this case and must be determined 
from the facts hereinafter stipulated and the testimony 
adduced at the hearing). 

(11) From on or about July 8,1937, until the date of the 
strike hereinafter referred to, April 22, 1948, Boeing Air¬ 
craft Company and its successor, Boeing, recognized and 
dealt with Lodge 751 as such bargaining representative 
of their employees. During the period aforesaid, it was 
the practice of the respondent Boeing and its predecessor 
company through their representatives, to meet periodi¬ 
cally with the officers or representatives of Lodge 751 in 
collective bargaining for the purpose of negotiating basic 
labor agreements fixing rates of pay, wages, hours of em¬ 
ployment and other conditions of employment of the em¬ 
ployees of the company represented by Lodge 751. 

(12) On or about March 16, 1946, Lodge 751 entered 
into a basic collective bargaining agreement with Boeing 
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Aircraft Company fixing rates of pay, wages, hours and 
other conditions of employment of the employees of Boe¬ 
ing Aircraft Company represented by Lodge 751 revising 
and amending the labor relations agreement between them 
dated January 4, 1944. A copy of said agreement en¬ 
titled “Labor Relations Agreement as of January 4, 1944, 
Including Amendments Thru 3-16-46” is attached hereto 
and marked Exhibit A. This is the last such basic labor 
agreement entered into between Lodge 751 and Boeing or 
its predecessor. 

(13) Said agreement provided, inter alia, in Article XIII 
that it “shall be and remain in full force and effect from 
the 16th day of March, 1946, to the 16th day of 

March, 1947, and thereafter until a new agreement 
177 has been reached by the parties either through ne¬ 
gotiation or arbitration.” Said agreement further 
provided, Article I, Section B, that it “shall be binding 
upon the successors and assigns of the [Boeing Aircraft] 
Company and no provisions, terms or obligations herein 
contained shall be affected or changed in any respect by 
the consolidation, merger, sale, transfer or assignment of 
the Company.” Said agreement provided also in Article 
XI, Section A, that “During the life of this agreement no 
strikes shall be caused or sanctioned by the Union.” 

(14) On or about October 24, 1946, the Boeing Aircraft 
Company notified Lodge 751 in writing that “Over the 
past several months the Company has given careful study 
to possible changes in the existing collective bargaining 
agreement particularly with respect to transfers, filling of 
openings and reductions of the working force, which 
changes, it is believed are essential to efficient and econo¬ 
mical operation and will inure to the mutual benefit of both 
parties” and submitted to Lodge 751, in writing, a draft 
of the proposed revision of the existing labor relations 
agreement incorporating substantial changes in Articles 
I, II, in, IV, VI, VII, VI99, 7X and X787 of the existing 
labor relations agreement. 
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(15) On or about December 6, 1946, Lodge 751 replied 
to the company by letter, a copy of which is attached 
hereto and marked Exhibit B, suggesting that “we hold 
off the actual negotiations until thirty days prior to the 
expiration date of our contract, and at that time the 
Union and the Company go into negotiation on the pro¬ 
posals for a new contract covering all items”; that “little 
would be accomplished at this time principally due to 
the nearness of the expiration date of our present con¬ 
tract”. 

(16) On or about December 11, 1946, the company, in 
turn, replied by letter to Lodge 751, a copy of which is 
attached hereto marked Exhibit C, that “the Company 
accepts your suggestion that the Union and Company go 
into negotiations for proposals for a new contract. How¬ 
ever, due to the fact that our present agreement ex¬ 
pires on March 16, 1945 [a typographical error for 

178 March 16, 1947] and further, that our experience 
has shown that it takes considerable time to work 
out these agreements, the Company suggests that nego¬ 
tiations should start not later than the middle of Janu¬ 
ary.” On or about December 16, 1946, Lodge 751, by 
letter, advised the company “In reply to your communi¬ 
cation of December 11, regarding the Union and Company 
going into negotiations for the coming contract, the Union 
is in accord with the contents of your communication that 
we meet as soon as possible after the middle of January, 
1947.” 

(17) On or about January 29, 1947, the representatives 
of Lodge 751 and Boeing Aircraft Company began nego¬ 
tiations for a new collective bargaining agreement to re¬ 
place the labor relations agreement of March 16, 1946. 
From January 29,1947, until April 7, 1947, the negotiating 
committee of Lodge 751 met with representatives of the 
company three days each week, and during this period 
each party submitted both oral and written proposals for 
the modification of the terms of the existing labor rela- 
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tions agreement. During this period Lodge 751 furnished 
the company with proposed revisions in writing of Article 
IX, Hours of Labor; Article X, Wages; Article II, Scope 
of Agreement; Article VI, Sick Leave; and Article VI, 
Vacation Plan; all to become effective as of March 16,1947, 
copies of which are attached hereto and marked Exhibits 
D, E, F, G and H. The parties, however, failed to agree 
upon the terms of the new collective bargaining agree¬ 
ment and failed also to agree upon a method of arbitra¬ 
tion, the arbiters and the issues to be arbitrated. 

(18) On or about April 7, 1947, Lodge 751 gave to the 
Secretary of Labor and to the National Labor Relations 
Board, Washington, D. C., Notice of Intention to Strike 
Under the War Labor Disputes Act pursuant to and in 
compliance with the provisions of the Act of June 25, 
i943 (57 Stat. 163), a copy of which is attached hereto 
and marked Exhibit I. Within a few days thereafter, 

at a meeting of the representatives of the company 
179 and Lodge 751, the representatives of Lodge 751 

also orally advised the company representatives 
that they had filed a notice of intention to enforce their 
bargaining demands by strike if necessary, with the Sec¬ 
retary of Labor. 

(19) On or about April 17, 1947, the Secretary of Labor 
by letter, a copy of which is attached hereto and marked 
Exhibit J, notified Lodge 751 that “the thirty-day wait¬ 
ing period [required prior to the taking of a vote to 
strike under the War Labor Disputes Act] provided for 
in Section 8 (a) 2 of the War Labor Disputes Act began 
on April 9, 1947, following receipt of the notice by the 
Secretary of Labor and the National Labor Relations 
Board.” 

(20) On or about April 17, 1947, the Secretary of Labor 
by letter, a copy of which is attached hereto and marked 
Exhibit K, also notified the company that “a notice of a 
labor dispute involving your establishment has been filed 
pursuant to Section 8 (a) of the War Labor Disputes Act 
by Aeronautical Industrial District Lodge No. 751, Inter- 
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national Association of Machinists’’; that “The thirty-day 
waiting period provided for in Section 8 (a) (2) of the 
Act began on April 9, 1947, following receipt of the notice 
by the Secretary of Labor and the National Labor Rela¬ 
tions Board.” 

(21) On or about April 14, 1947, the United States Con¬ 
ciliation Service notified Lodge 751 that Commissioner 
Albin L. Peterson had been assigned to mediate the dis¬ 
pute and on April 16, 1947, representatives of Lodge 751 
met with Commissioner Peterson at his request to discuss 
the matters in controversy. At the request of Commis¬ 
sioner Peterson, Lodge 751 on or about April 17, 1947, 
furnished the United States Conciliation Service in writ¬ 
ing with a statement of the issues in dispute, a copy of 
which is attached hereto and marked Exhibit L. 

(22) On or about April 18, 1947, the company, by letter, 
a copy of which is attached hereto and marked Exhibit M, 
gave Commissioner Peterson a statement of the company’s 
position in the negotiations with Lodge 751. 

(23) About March, 1947, the Mediation Service of the 
Department of Labor and Industries, State of Washing¬ 
ton, was informed of the controversy between the parties 
and thereafter offered its services to A. F. Logan, director 

of industrial relations of the Boeing Aircraft Corn- 
180 pany and to Harold J. Gibson, president of Local 

751 to mediate the dispute between them. Lodge 
751 and the company notified the State Mediation Service 
that they had requested the services of the United States 
Conciliation Service which thereafter actively attempted 
to conciliate and mediate the differences between the par¬ 
ties and thereupon the State Mediation Service did not 
participate in the negotiations. It is agreed between coun¬ 
sel herein, that if D. J. Mulholland, Supervisor of the In¬ 
dustrial Relations Division, Department of Labor and In¬ 
dustries, State of Washington, were duly called and sworn 
to testify in this casue, he would testify that it is the policy 
of the State Mediation Service to act only in labor dis¬ 
putes which are local in nature, leaving disputes which 
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affect interstate commerce to the United States Concilia¬ 
tion Service, so as to coordinate their efforts with the 
federal conciliation service. 

(24) The representatives of Lodge 751, its officers and 
negotiating committee, met with Commissioner Peterson 
and with representatives of the company in joint confer¬ 
ences for the purposes of mediation and conciliation on 
April 18, 22, 25, 29, May 1, 6, 7, and 8, 1947. During 
mediation and conciliation over this period certain issues 
between the parties were tentatively agreed upon but the 
parties continued in substantial disagreement with regard 
to Article VII, Seniority; Article IX, Hours of Labor; 
and Article X, Wages. The representatives of Lodge 751 
offered to arbitrate their differences with the company, 
and suggested that if the company and Lodge 751 could 
not agree upon the selection of the panel, each should 
designate an equal number of members of the panel, and 
the members so designated should themselves select the 
impartial chairman or, im unable to agree the Secretary of 
Labor should select the impartial chairman. The company 
refused to accept the proposed method of selection of mem¬ 
bers of the panel and stated that the company would arbi¬ 
trate only on two conditions: (1) that either party should 
have the right to reject any proposed arbiter including the 

impartial chairman, and (2) that in the event of arbi- 
181 tration the whole contract must be submitted for arbi¬ 
tration, including the provisions which had been ten¬ 
tatively agreed upon. Lodge 751 refused to accept the 
conditions and the attempts at arbitration therefore were 
unsuccessful. 

(25) On May 10, 1947, at a general membership meeting 
of Lodge 751 attended by approximately 6,000 members a 
resolution was passed that the negotiating committee of 
Lodge 751 should continue negotiations for two more 
weeks, that the company should be given until May 24 to 
submit its final offer and that the membership should then 
vote to accept or reject the company’s final offer. Shortly 
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thereafter the company was orally advised by represen¬ 
tatives of Lodge 751 of the action of the meeting. On 
May 23 separate conferences were held by the conciliators 
with the representatives of Lodge 751 and with the repre¬ 
sentatives of the company. 

(26) On May 24, 1947, members of Lodge 751, employees 
of the company, at a special meeting called by Lodge 751 
for the purpose, voted by secret ballot to reject the com¬ 
pany’s final offer and to authorize the officers to call a 
strike for the purpose of enforcing their bargaining de¬ 
mands, and shortly thereafter the representatives of Lodge 
751 orally informed the company representatives of the 
action of the meeting. 

(27) Thereafter the United States Conciliation Service 
continued to hold joint conferences attended by represen¬ 
tatives of both the company and Lodge 751 for purposes 
of mediation and conciliation, on May 26, May 28, June 5, 
and June 9, 1947, but the parties failed to come to any 
further agreement. On June 10, 11, and 23, 1947, repre¬ 
sentatives of Lodge 751 met with the conciliator Com¬ 
missioner Peterson. On June 19, July 3 and July 22,1947, 
the representatives of Lodge 751 met with the company 
representatives. 

(28) Between July 23, 1947, and August 19, 1947, Com¬ 
missioners Albin L. Peterson and Harry Lewis of the 
United States Conciliation Service met three times (in¬ 
cluding meetings on those dates) in joint conference 

182 with the parties and continued their efforts at me¬ 
diation and conciliation but the company and Lodge 
751 were unable to settle their differences and the com¬ 
pany refused to change its position on arbitration as set 
forth in paragraph 24. 

(29) On or about August 26, 1947, Lodge 751 published 
to its members “An Open Letter to Members of Aeronau¬ 
tical Industrial District Lodge 751 International Associa¬ 
tion of Machinists, Subject: Report on Negotiations and 
Decisions from the District Council,” a copy of which is 
attached hereto and marked Exhibit N. 
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183 (30) On September 2, 14, 16, 18, 22 and 29, 1947; 

October 2, 7, 27, 28 and 30, 1947, Grand Lodge rep¬ 
resentatives Gary Cotton and C. J. Bentley, on behalf of 
Lodge 751 met in with representatives of the company in 
an attempt to negotiate a new contract without however 
reaching any agreement. 

(31) On October 28, 1947, the Grand Lodge representa¬ 
tives and officers of Lodge 751 met with the representatives 
of the company who orally stated that they had a new 
offer which was in preparation and would be ready within 
a few days. The company did not submit the new pro¬ 
posal and upon inquiry made weekly by the representa¬ 
tives of Lodge 751 gave the following reasons: That the 
company representatives were working night and day on 
the proposal but had not been able to prepare it thor¬ 
oughly, that there were some legal questions the company 
representatives had not yet been able to resolve, that the 
meeting could not be held because of the death in the fam¬ 
ily of James D. Esary, Jr., Labor Relations Manager for 
the company and that A. F. Logan, Director of Industrial 
Relations of the company had gone on vacation. 

(32) About November 28, 1947, the Director of Indus¬ 
trial Relations of the company by letter, a copy of which 
is attached hereto marked Exhibit P, notified Lodge 751 
that “there has been considerable delay in this office in 
formulating a revised proposal from the company to the 
union in connection with our current contract negotia¬ 
tions”; that for the reasons set forth in the preceding 
paragraph “it became obvious to me that we could not 
have a revision available to hand you before the first of 
December. In view of the fact that the first stage of the 
annual union elections is conducted prior to the middle of 
December, the writer deems it most inadvisable to submit 
any new proposition to the union at this time because of 

the fear that such an offer immediately will be made 

184 into a political campaign issue instead of being con¬ 
sidered solely on its merits”; that “It therefore has 

been decided that we will delay submitting any further 
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offer to you until after the campaign is over and the elec¬ 
tions held. This decision however has no hearing on our 
availability or willingness to meet with representatives of 
the union for the purpose of continuing negotiation at any 
time you desire. If and when representatives of either 
the District or the International union or both wish to 
meet with us, we will be glad to do so.” 

(33) Upon receipt of the foregoing letter, the represen¬ 
tatives of Lodge 751 protested to representatives of the 
company against the expressed intention of the company 
to delay submitting its proposed contract. The company’s 
representatives stated however that the new proposal was 
not yet completed and persuaded the representatives of 
Lodge 751 to agree that the proposal should be submitted 
by the company after the above mentioned elections. 

(34) At the union elections held January 6, 1948, Harold 

J. Gibson was re-elected president and on or about Janu¬ 
ary 8, 1948, Lodge 751 orally notified the respondent com¬ 
pany that the elections were over and again requested 
that the respondent company submit its proposed contract. 
On or about January 19, 1948, the respondent company 
delivered to Lodge 751 its proposed labor agreement con¬ 
taining fourteen articles entitled “Labor Relations Agree¬ 
ment dated., 1948, between Boeing Airplane 

Company and International Association of Machinists and 
Aeronautical Industrial District Lodge No| 751 of the In¬ 
ternational Association of Machinists.” 

(35) Beginning January 29, 1948, the negotiating com¬ 
mittee of Lodge 751 met with respondent Boeing’s repre¬ 
sentatives three days a week in negotiations and arrived 
at tentative agreement with respect to all but three of 
the fourteen articles in the company’s proposed basic 
labor agreement submitted January 19, 1948, the parties 
continuing in disagreement as to Articles VH, IX and 

X. 

(36) From August 22, 1947, to the time of the 
strike hereinafter referred to on April 22, 1948, 


185 




63 


Lodge 751 filed written grievances against respondent 
Boeing-and its predecessor company on behalf of various 
members of Lodge 751 who were employees of respondent 
Boeing or its predecessor company, claiming violations of 
said labor relations agreement of March 16, 1946, on the 
part of the company. A typical form of such written 
grievance is attached hereto and market Exhibit Q. The 
approximate number of such grievances filed each month 
by Lodge 751 in said period are as follows: 


August 1947 (After 22nd). None 

September 1947 . 28 

October 1947 . 19 

November 1947 . 22 

December 1947 . 24 

January 1948 . 23 

February 1948 . 42 

March 1948 . 31 

April 1948 . 22 


(37) Preceding said strike, in the period from January 
1, 1948, to the time of the strike on April 22, 1948, Lodge 
751 made written Employment Preference Applications 
to respondent Boeing on behalf of applicants for employ¬ 
ment at the Seattle plants of respondent Boeing, and in 
each of said requests it was stated: 

“In accordance with Article III, Section D, Para¬ 
graph 1, of the current Labor Relations Agreement, 
the Aeronautical Industrial District Lodge No. 751 
requests that the Boeing Aircraft Company give pref¬ 
erence to the person whose name is contained on this 
186 application. This person has been interviewed by 
the Union and is available for employment in con¬ 
formity with the information contained hereon.” 

A typical form of such Employment Preference Applica¬ 
tion is attached hereto and marked Exhibit R. The ap¬ 
proximate number of such Employment Preference Appli¬ 
cations filed each month by Lodge 751 in said period is 
as follows: 
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January 1948 . 213 

February 1948 . 200 

March 1948 . 289 

April 1948 . 241 


(38) By letter dated January 31, 1948, a copy of which 
is attached hereto and marked Exhibit S, Lodge 751 noti¬ 
fied the respondent Company in writing of the result of 
the election held on January 6, 1948, that the same officers 
had been reelected and requested that indefinite leave of 
absence be continued for the officers so elected “in ac¬ 
cordance with Article VII, Section C, Accumulation of Sen¬ 
iority, under the present Labor Relations Agreement’’ 

(39) By letter dated March 8, 1948, a copy of which is 
attached hereto and marked Exhibit T, Lodge 751 notified 
the respondent Boeing that the Chairman of the Sick Com¬ 
mittee of Lodge 751 “has not had his leave of absence 
renewed under our present contract procedure,” and re¬ 
questing that he “be continued on an indefinite leave of 
absence in accordance with Article VII, Section C, Accu¬ 
mulation of Seniority under our present Labor Relations 
Agreement.” 

(40) By letter dated April 14, 1948, a copy of which is 
attached hereto and marked Exhibit U. Lodge 751 noti¬ 
fied the respondent Boeing of the name of a member- 
employee who “has been selected to serve on the Safety 

Committee” “in accordance with Article V of the 
187 Labor Relations Agreement.” 

(41) On or about March 15, 1948, Lodge 751 by 
letter, a copy of which is attached hereto and marked 
Exhibit V, notified the respondent Boeing that Articles I 
to VI inclusive, VIII, and XI to XIV inclusive were ac¬ 
ceptable as negotiated and offered to refer those provi¬ 
sions still in dispute, Article VII, Seniority; Article IX, 
Hours of Labor; and Article X, Wages, to arbitration in 
order to arrive at a new collective bargaining agreement. 

(42) Between March 15 and April 13, 1948, the negotiat¬ 
ing committee of Lodge 751 met frequently with the rep- 
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resentatives of the respondent Boeing for the purpose of 
discussing the issues, methods and membership of the 
panel for arbitration. The respondent Boeing however 
refused to agree that the arbiters should he empowered 
to make any award in wages retroactive to March 16, 
1947, or any intermediate date over the period during 
which the negotiations had continued on the ground that 
Article XIII of the labor relations agreement of March 
16, 1946, provided that that agreement shall be and re¬ 
main in effect until March 16, 1947, “and thereafter until 
a new Agreement has been reached by the parties either 
through negotiation or arbitration.’ 7 Respondent Boeing 
further contended that either party should have the right 
to reject any proposed arbiter, including the impartial 
chairman of the panel. 

(43) On or about March 15, 1948, the respondent Boeing 
by its authorized agent, A. F. Logan, Director of Indus¬ 
trial Relations for the Company, and Lodge 751 executed 
an Agreement for Consent Election approved by the Na¬ 
tional Labor Relations Board to determine whether or 
not the production and maintenance employees of the Seat¬ 
tle plants of the respondent Boeing desired to authorize 
Lodge 751 “which is their collective bargaining represen¬ 
tative to make an agreement with their employer which 
requires membership in that union as a condition 
188 of continued employment.” On or about March 
26, 1948, a union authorization election was con¬ 
ducted by the Board pursuant to Section 9 (c) of the 
National Labor Relations Act and to the said consent 
election agreement among the production and maintenance 
employees of the respondent Boeing. Of the 12,800 em¬ 
ployees voting, more than 12,000 employees voted to au¬ 
thorize Lodge 751 to negotiate a union security contract 
with the respondent Boeing. On April 8, 1948, the Board 
issued a Certificate of Results of Union Authorization 
Election certifying that the required majority of employees 
eligible to vote had voted to authorize Lodge 751 to make 
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an agreement with the respondent Boeing requiring mem¬ 
bership in Lodge 751 as a condition of employment. 

(44) On or about April 13, 1948, the governing body 
of Lodge 751 directed the negotiating committee and its 
representatives to notify representatives of the respondent 
Boeing that unless respondent Boeing on or before April 
16, 1948, should enter into arrangements with Lodge 751 
to provide for settlement of the disputed contract terms 
by arbitration Lodge 751 would on that date meet and 
decide upon a course of immediate action to resolve the 
dispute; and shortly thereafter the representatives of 
Lodge 751 orally so notified the representatives of the 
respondent Boeing. 

(45) On or about April 20, 1948, 350 shift committeemen 
and District Council delegates of Lodge 751, representing 
employees of respondent Boeing, at a meeting called for 
the purpose, directed their negotiating committee and offi¬ 
cers to present their final demands to the respondent Boe¬ 
ing and voted to authorize the officers to call the strike 
if their demands were not met. 

(46) On April 20, 1948, the negotiating committee and 
representatives of Lodge 751 submitted to the respondent 

Boeing, in writing, a copy of which is attached hereto 
189 and marked Exhibit W, another proposal for sub¬ 
mission to arbitration of the disputed provisions of 
the proposed collective bargaining agreement which pro¬ 
vided that the issue of retroactivity of any wage award 
should be decided by the arbitration board and which fur¬ 
ther provided that in the case of the failure of the arbiters 
designated by the parties to agree on the impartial chair¬ 
man, the selection should be made by Cyrus S. Ching, Di¬ 
rector of the Federal Mediation and Conciliation Service. 
The respondent Boeing rejected the proposal for arbi¬ 
tration. 

(47) Thereupon, and on the same day April 20, 1948, 
the representatives of Lodge 751, by writing, a copy of 
which is attached hereto and marked Exhibit X proposed 
that those Articles previously negotiated between the Com- 
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pany and Lodge 751, namely Articles I-VI inclusive, VIII 
and XI to XIV inclusive, incorporated in the proposal 
submitted to the membership of Lodge 751 as proposed 
by the Company and as negotiated between the parties, 
be incorporated into the new agreement, and submitted 
its compromise proposals to cover the disputed Articles 
VII, IX and X, subject to acceptance on or before 12:00 
o’clock noon, April 21, 1948, stating that in the event of a 
rejection, Lodge 751 “reserves the right to take appro¬ 
priate action including a work stoppage.” 

(48) On or about April 21, 1948, the respondent Boeing, 
by letter, a copy of which is attached hereto and marked 
Exhibit Y, rejected the final otfer of Lodge 751 for a new 
collective bargaining contract on behalf of the production 
and maintenance employees represented by Lodge 751 and 
thereupon on April 22, 1948, approximately 14,500 mem¬ 
bers of Lodge 751 employed by the respondent Boeing 
went out on strike. 

(49) On or about April 25, 1948, the respondent Boeing 
by letter, copy of which is attached hereto and marked 
Exhibit Z, notified Lodge 751 that Lodge 751 “is not a 
collective bargaining representative under the National 

Labor Relations Act” and that the company would 
190 not meet or deal with it as such. From that date 

until the date hereof, the respondent Boeing has 
refused to recognize Lodge 751 as the collective bargain¬ 
ing representative of the production and maintenance em¬ 
ployees of the respondent Boeing or to meet, negotiate or 
deal with it as such. 

(50) On May 4, 1948, the respondent Boeing caused to 
be published in two newspapers of general circulation in 
the city of Seattle, Washington, the Seattle Times and the 
Seattle Post-Intelligencer, paid advertisements that “So 
long as its members remain on strike the union will be 
guilty of an unfair labor practice, its members will have 
no status as employees of the company, and the union 
will have no standing as a collective bargaining agency”; 
that the union “requests the company to resume negotia- 
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tions with it,” but “The company is convinced that it 
would not be able to bring- about an early resumption of 
work on any reasonable basis through negotiations with 
these officers”; that “Since the strike was called, the com¬ 
pany has refused to negotiate further with officers of Aero 
Mechanics Local 751”; that “The union’s demand—the 
equivalent of 35^ per hour—is indicative of the unrea¬ 
sonableness with which the company has been faced in 
the negotiations which continued so long without agree¬ 
ment”; that “It has become increasingly clear to the com¬ 
pany in the negotiations which have continued for more 
than a year that there is now no opportunity to agree on 
a fair and workable contract with the present officers of 
Local 751;” that “the members of Local 751 have not lost 
their status as employees as a result of any action by the 
Company”; that “If the company is to engage in substan¬ 
tial production in Seattle, it must have the opportunity of 
establishing, under a fair and workable labor contract, 
a sound relationship with its factory employees. Since the 
company is convinced that this could not be accomplished 
at the present time through negotiations with those 
191 now in control of Local 751, it has decided for the 
time being to forego negotiations.” A copy of said 
advertisement is attached hereto and marked Exhibit AA. 

(51) On or about April 22, 1948, the respondent Allen 
on behalf of the respondent Boeing advised Harvey Brown, 
President of the International Association of Machinists 
with which Lodge 751 is affiliated by telegram of the strike 
and the parent organization replied by telegram that the 
International Association of Machinists Executive Council 
did not sanction the strike. Whereupon respondent Allen 
replied by telegram that Lodge 751 had given no notice 
in compliance with Section 8(d) of the Act, that the in¬ 
dividuals represented by Local 751 were engaging in a 
strike in violation of the Act and therefore had lost their 
status as employees of the company and “as a conse¬ 
quence Lodge 751 does not at the present time constitute 
a collective bargaining agent under the National Labor 
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Relations Act.” The International thereupon by telegram 
suggested that a subcommittee of the General Executive 
Committee come to Seattle to discuss the matter with re¬ 
spondent Allen, to which the latter agreed. Copies of 
said telegrams are attached hereto marked Exhibits BB, 
CC, DD, EE, FF, and GG and made part hereof. 

(52) On or about Tuesday, April 27, 1948, the officers 
and representatives of Lodge 751 agreed to attend a con¬ 
ference requested on said date by the parent organization, 
International Association of Machinists, for the purpose 
of effecting a settlement of the disputed provisions of the 
proposed collective bargaining agreement, but the respond¬ 
ent Allen, president of respondent Boeing, on behalf of 
the company, refused to attend the conference if Lodge 
751 ’s officers and representatives were present or to dis¬ 
cuss the issues which caused the strike, on the ground he 
stated that such meeting was not in accord with his un¬ 
derstanding of the telegram of the said Brown and that 
the strike was in violation of Section 8(d) of the Act, and 
further stated he would only discuss the payment of dam¬ 
ages caused by the strike, the action to be taken by the 

parent organization against the officers of Lodge 751 
192 for calling the strike, and the possibilities of estab¬ 
lishing a bargaining agency on a basis which would 
give the company assurance that there would be no fur¬ 
ther violations of an agreement or of the Act, as contended 
by him had occurred. On or about April 28, 1948, the 
Executive Council of the International Association of Ma¬ 
chinists granted official sanction to the strike of Lodge 751 
against respondent Boeing. 

(53) On or about April 30, 1948, Commissioner Albin L. 
Peterson and Commissioner Harry Lewis of the Federal 
Mediation and Conciliation Service requested the represen¬ 
tatives of Lodge 751 to attend a conference with represen¬ 
tatives of respondent Boeing for purposes of mediation 
and conciliation. Representatives of Lodge 751 attended 
at the time and place of such meeting but the respondent 
Boeing declined to attend or participate in a meeting for 
any such purpose. 
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(54) On or about May 6, 1948, Cyrus S. Ching, Director 
of the Federal Mediation and Conciliation Service re¬ 
quested the representatives of Lodge 751 to attend a con¬ 
ference with the representatives of the respondent Boeing 
for the purpose of mediation and conciliation of the dis¬ 
pute between Lodge 751 and the respondent Boeing. Lodge 
751 agreed to send its representatives to such meeting in 
Washington, D. C., on May 10, 1948. On or about May 6, 
1948, Cyrus S. Ching, Director of the Federal Mediation 
and Conciliation Service, by telegrams advised the re¬ 
spondent Allen, on behalf of the respondent Boeing, that 
‘‘the public interest requires that collective bargaining ne¬ 
gotiations for the early settlement of the current labor 
dispute be carried on with all expedition’’ and requested 
the respondents repeatedly to send representatives to meet 
in joint conference with Lodge 751 and representatives of 
the Federal Mediation and Conciliation Service in Wash¬ 
ington, D. C., on May 10, 1948, “for the purpose of aiding 
in the settlement of the current dispute.” Respondent 
Allen replied by telegram that the strike “is in violation 

of Section 8(d) of the National Labor Relations 
193 Act”, that “if the purpose of meeting is to bring 

the parties into collective bargaining negotiations, 
we must respectfully decline to attend” that “if you so 
desire, our representatives will attend for the purpose of 
giving those present complete facts in support of our po¬ 
sition that the strike is illegal,” and declined to send rep¬ 
resentatives to participate in such meetings as may be 
undertaken by the Federal Mediation and Conciliation 
Service under the Labor Management Relations Act “for 
the purpose of aiding in the settlement of the dispute” 
as set forth in Director Ching’s telegram of May 7, 1948. 
Copies of said telegram are attached hereto, and marked 
Exhibit HH, II, JJ, KK, LL and MM. 

(55) On or about April 22, 1948, Lodge 751 had ap¬ 
proximately 15,500 members of whom approximately 14,500 
were production and maintenance employees of the re¬ 
spondent Boeing at its Seattle plants. These figures in- 
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elude 1,500 production and maintenance employees of Boe¬ 
ing who had agreed to become members of Lodge 751, 
whose applications had been filed with Lodge 751 and who 
were in the process of acquiring such membership. These 
approximately 14,500 members and applicants represented 
all of the production and maintenance employees of re¬ 
spondent company within the collective bargaining unit 
referred to hereinabove. At the present time there are 
approximately 2,946 maintenance and production employees 
not on strike who have either returned to work or have 
been newly hired since the strike in jobs previously 
worked by the striking employees. The respondent com¬ 
pany has not sent the employees presently on strike any 
notice of termination of employment but has repeatedly 
invited them to return to work. 

Dated at Seattle, Washington, this 30th day of June, 
1948. 

Walter N. Moldawer, 
Attorney for General Counsel. 

De Forest Perkins, 
Attorney for Respondents . 

Exhibit A to Stipulation (Excerpts) 

196 Temporary Release 

LABOR RELATIONS AGREEMENT 
as of January 4,1944 

Including Amendments thru March 16, 1946 

(Excerpts) 

198 Article III 

Relationship Between Union and Company 

• ****#••** 

199 Section C. Union Membership. 

All employees covered by this agreement shall be¬ 
come members and remain members of the International 





72 


Association of Machinists through the Aeronautical In¬ 
dustrial District Lodge No. 751, and the Company agrees 
to retain in employ only such members. 

Section D. Preference of Employment. 

1. The Union will keep the Employment Office advised 
at all times of each available member of the Union and the 
Company agrees to give such members of the Union pref¬ 
erence of employment provided such members are com¬ 
petent and the type of work for which they are qualified 
is available. The Company agrees to notify the Union 
daily of its estimated employment requirements. The 
Company further agrees to notify the Union daily of its 
estimated employment requirements. The Company fur¬ 
ther agrees to notify the Union in writing, daily, of all 
newly hired, re-employed and terminated employees. The 
Company, through its Personnel Department, agrees to 
furnish the Union each week a list of all employees trans¬ 
ferred into and out of departments subject to this agree¬ 
ment. 

2. Applicants for employment shall report to the Union 
office located near the Company employment office for reg¬ 
istration before such applicant is dispatched to the plants 
for employment. 

•Note: (Pursuant to Article XIV of the Labor Relations 
Agreement executed by and between Boeing Aircraft Com¬ 
pany and International Association of Machinists and 
Aeronautical Industrial District Lodge No. 751, on the 5th 
day of January, 1944, the parties to said agreement hereby 
mutually agree as follows this 23rd day of January, 1946) 

•Article III, Section D, shall be supplemented by the ad¬ 
dition of the following Paragraph 3: 

*3. “The members in good standing of Aeronautical 
Industrial District Lodge No. 751 of the International As¬ 
sociation of Machinists in the employ of the Company, and 
those on layoff status will be afforded preference of em¬ 
ployment in conformity with the provisions of Article VII, 
Section D, Paragraph 3, and Article VII, Section F. After 
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such persons have been given such preference, then the 
Company will offer employment to those ‘available mem¬ 
bers of the Union’ as defined in this Paragraph 3 who are 
neither in the employ of the Company nor on lay-off status 
before employing persons from any other available source. 
The term ‘available member of the Union’ as used in this 
Section D shall apply to any members in good standing of 
said Lodge with respect to whom the Company receives 
notification of availability from the Lodge and who are 
competent to perform the jobs listed in such notification 
and who have not been previously dismissed for cause by 
the Company. Such notification shall set forth the titles 
of the specific job for which each member is deemed avail¬ 
able and such member will be considered as an ‘available 
member of the Union’ only with respect to the job or jobs 
listed in such notification. The notification on such ‘avail¬ 
able members of the Union’ shall include their respective 
addresses. Members offered employment pursuant to 
these provisions must accept employment in the job 
200 specified by the Company within five (5) work days 
from the date of mailing notification of such offer 
to the aforementioned address, and must report for work 
within five (5) work days after acceptance or they shall 
not thereafter be deemed an ‘available member of the 
Union’ as that term is used in this Section D. Notification 
of availability will become operative only upon receipt 
thereof by the Employment Office of the Company.” 


217 article x 

WAGES 

Section A. Wage Rates . 

1. Effective February 1, 1946, the basic wage rates for 
employees covered by this agreement in Labor Grades 1 to 
10 inclusive, shall be as follows: 

Labor Grade 10—$1.00 
Labor Grade 9— 1.10 
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Labor Grade 
Labor Grade 
Labor Grade 
Labor Grade 
Labor Grade 
Labor Grade 
Labor Grade 
Labor Grade 


8— 1.19 
7— 1.28 
6— 1.38 
5— 1.48 
4— 1.55 
3— 1.63 
2— 1.70 
1— 1.80 


218 2. There also shall be established as of March 

16th, 1946, a rate of 90^ per hour applicable to be¬ 
ginners without previous related experience. Such begin¬ 
ners shall be granted automatic escalation to a rate of 95^ 
per hour upon completion of forty-five (45) days’ service, 
and shall be assigned to Labor Grade 10 upon completion 
of ninety (90) days’ service with the Company. 

3. The shift differentiation shall remain at ten cents per 
hour, applicable to the second and third shifts. 

Section B. Pay Days. 

Pay days for employees under this agrement on all shifts 
shall be on Friday of every second week at which time they 
will be paid through Thursday of the preceding week. 
Section C. Wage Payment Basis. 

Employees shall be paid for time actually worked com¬ 
puted to the nearest one-tenth (l-10th) hours (provided 
that for employees working on the third shift time shall 
be computed on the basis of eight (8) hours’ pay for six 
and one-half ( 6y 2 hours’ work). 

Section D. Reduction in Wages. 

No employee shall receive a reduction of wages as a 
result of this agreement. No one now employed or em¬ 
ployed in the future shall be transferred, assigned new 
duties nor re-hired at a lower rate of pay than he is now 
receiving unless specific authorization by the Union in 
writing is granted. 
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ARTICLE XI 
WORK STOPPAGE 

Section A. Strikes and Lockouts . 

1. During the life of this agreemnt no strikes shall be 
caused or sanctioned by the Union, and no lockouts shall 
be made by the Company. Any action of the employees 
in refusing to go through a picket line, in case of an offi¬ 
cially declared strike by some Union directly working on 
the job, if said strike is sanctioned by Aeronautical Indus¬ 
trial District Lodge No. 751 of the International Associa¬ 
tion of Machinists, shall not constitute a violation of this 
cause of the Agreement. 

2. The Union specifically directs its members individu¬ 
ally and collectively not to engage in strikes, walkouts, sit- 
downs, slowdowns, or any other form of work stoppage 
unauthorized by the Union. In the event that strikes, 
walkouts, sitdowns, slowdowns or any other form of work 
stoppage occurs, the parties agree to take corrective action 
with a view toward preventing a recurrence of such 

incident. 

219 Article XII 

Determination of Disputes 

Section A. Settlement of Complaints, Grievances and 
Differences. 

Complaints, grievances and differences arising between 
the Company and the Union and/or one or more of its 
members subject to this Agreement, over the interpretation 
or application of any part of this Agreement or the per¬ 
formance of the parties or employees thereunder, shall be 
settled in the following manner: 

1. In the case of grievance on behalf of employees: 

(a) The employee shall first discuss his grievance with 
his shift committeeman and if the shift committeeman con¬ 
siders the grievance to be valid, then the employee and his 
shift committeeman will contact the employee’s immediate 
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supervisor and will attempt to effect a settlement of the 
complaint. This procedure, however, will not prevent an 
employee from contacting his supervisor first if he so 
chooses. 

(b) If no settlement is reached, the shift committeeman 
will refer the grievance to the Union Office where it shall 
be reduced to writing and shall contain the following: 

(1) Statement of the grievance setting forth in detail 
the facts upon which the grievance is based. 

(2) The correction requested. 

(3) The Section or Sections of the Agreement alleged to 
have been violated. 

(c) The committeeman shall obtain the signature of the 
aggrieved employee on the written statement of grievance 
if the employee desires to sign. The written statement of 
grievance shall then be submitted by the committeeman 
to the supervisor for reconsideration. The supervisor may 
settle the grievance after such reconsideration. Otherwise, 
the supervisor shall sign the written statement of grievance, 
and the signatures of the committeeman and supervisor 
will indicate that the grievance has been reconsidered and 
discussed by them. In the event the supervisor and the 
committeeman do not settle the grievance, the committee¬ 
man will present the Union’s copies of the grievance to the 
Union business representative, and the supervisor will 
present the Company’s copies of the grievance to the 
divisional superintendent or equivalent, or his designated 
representative. 

(d) Upon receipt of a written grievance by the business 
representative, he and the divisional superintendent or 
equivalent or his designated representative shall immedi¬ 
ately confer, and the two shall attempt to effect a 

220 settlement of the grievance. The business represent¬ 
ative and the divisional superintendent or equivalent 
or his designated representative will sign the grievance 
indicated the disposition made thereof. 

(e) If the business representative and the divisional 
superintendent or equivalent or his designated representa- 
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tive fail to effect a settlement within five work days from 
the date of presentation of the written grievance to the 
divisional superintendent, unless this period is extended 
further by mutual agreement, the grievance shall then be 
referred immediately by the business representative to 
the Director of Industrial Relations or his designated rep¬ 
resentative for settlement. 

(f) If the business representative and the Director of 
Industrial Relations or his designated representative reach 
a settlement, they shall sign the grievance indicating the 
disposition made thereof. If no settlement is effected within 
three work days from the submission of the grievance to 
the Director or the representative, both parties shall sign 
the grievance accordingly, and it shall then be referred to 
an Arbiter for an immediate hearing, as hereinafter pro¬ 
vided. 

(g) All decisions arrived at through the application of 
the foregoing procedure either between the shift commit¬ 
teeman and the supervisor, the business representative and 
the divisional superintendent or equivalent or his desig¬ 
nated representative, the business representative and the 
Director of Industrial Relations or his designated repre¬ 
sentative, or by the Arbiter, shall be final and binding upon 
both parties, provided, however, that neither the parties 
nor the Arbiter shall have the authority to alter this agree¬ 
ment in whole or in part. 

(h) All conferences necessary to the settlement of griev¬ 
ances shall be held on Company time. 

(i) In all cases of termination of an employee’s services, 
whether dismissal, layoff, or resignation, the employee 
shall be given a copy of the Termination of Service slip 
which will give the reason for termination, and he shall 
have the right to appeal such termination in accordance 
with the foregoing grievance procedure providing his busi¬ 
ness representative files a written grievance with the em¬ 
ployee’s divisional superintendent or his designated repre¬ 
sentative within seven calendar days after the date of 
termination. The written grievance shall then be proo- 
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essed with the divisional superintendent and through sub¬ 
sequent steps as necessary. 

(j) Grievance claims involving rates of pay shall be lim¬ 
ited retroactively to thirty calendar days prior to the 
221 written submission of the grievance to Company 
representatives, provided, however, that this thirty- 
day limitation may be waived by mutual consent of the 
parties. 

2. In the case of grievances of a general nature that the 
Union may have against the Company, or in the case of 
grievances that the Company may have against the Union 
or one or more employees: 

(r) Such grievances shall be submitted to the Director 
of Industrial Relations and the President of the Union or 
their designated representatives. 

(b) Failure of a settlement between these parties shall 
result in prompt submittal of the grievance to an Arbiter 
for immediate hearing as herein provided. 

(c) All decisions arrived at through the application of 
the foregoing procedure either between the Director of 
Industrial Relations and the President of the Union, or 
their designated representatives, or by the Arbiter, shall 
be final and binding upon both parties, provided, however, 
that neither the parties nor the Arbiter shall have the 
authority to alter this Agreemnt in whole or in part. 

Section B. Arbitration Proceedings and Selection of 

Arbiters . 

Selection of Arbiters and arbitration proceedings before . 
them shall be conducted in accordance with the following: 

1. The President of the Company or his designated repre¬ 
sentative and the President of the Union or his designated 
representative shall jointly select and agree upon a panel 
of five persons, from whom the Arbiter shall be obtained 
as provided herein. The names of the Arbiters on the 
panel shall be arranged in alphabetical order and they shall 
be called in such rotation. In cases where an Arbiter 
already has unfinished business before him or is not physi¬ 
cally available, the next Arbiter on the panel shall be called. 
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2. In hearings before the Arbiter, the business repre¬ 
sentative and the Director of Industrial Relations or his 
designated representative shall present the contentions of 
the parties, provided, however, that either party may have 
present one additional representative plus the necessary 
witnesses to participate in these hearings. 

3. The decision of the Arbiter may be made at the close 
of the arbitration hearing and in no event later than five 
calendar days following the date of the assignment of the 
case to the Arbiter. Copies of the decision in writing shall 
be sent to the Director of Industrial Relations and the 
President of the Union. 

4. The President of the Company or his designated repre¬ 
sentative and the President of the Union or his desig¬ 
nated representative shall by mutual consent fix the amount 

of compensation to be paid for the services of the 
222 Arbiter. The Union or the Company, whichever is 
ruled against by the Arbiter, shall pay the compensa¬ 
tion of Arbiter including his necessary expenses, steno¬ 
graphic assistance, etc. 

Article XIII 
Duration of Agreement 
Section A Duration. 

This Agreement shall be and remain in full force and 
effect from the 16th day of March, 1946, to the 16th day 
of March, 1947, and thereafter until a new Agreement has 
been reached by the parties either through negotiation or 
arbitration. 

• ••••••••* 
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Exhibit B 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 
INTERNATIONAL ASSOCIATION OF MACHINISTS 

5502 AIRPORT WAY 
RAINIER 1300 
SEATTLE 8, WASHINGTON 

December 6, 1946 

Mr. Jas. D. Esary, Jr. 

Labor Relations Manager 
Boeing Aircraft Company 
Seattle, Washington 

Dear Mr. Esary : 

With reference to our past discussions and the corre¬ 
spondence dating back to April 30, 1946 regarding the re¬ 
opening of Article VII, Section E, Reduction of the Working 
Force of the Labor Relations Agreement, and the proposal 
submitted to the Union by the Company on October 24,1946, 
this is to advise you that the Union has thoroughly studied 
your proposal and we have found various items that we 
feel would be beneficial to both parties and could possibly 
be agreed upon without too much discord. 

However, the Union suggests that due to the fact this 
proposal has been under consideration for the past eight 
months, that we hold off the actual negotiations until thirty 
days prior to the expiration date of our contract, and at 
that time the Union and the Company go into negotiation 
on the proposals for a new contract covering all items with 
the proposition in mind of drawing up a contract that will 
be clear, concise and workable to the mutual interests of 
all parties concerned. 

If this is not agreeable with you, the Union does not re¬ 
fuse to immediately go into discussion on the proposal 
submitted by the Company in accordance with our agree¬ 
ment, but I, personally, feel that little would be accom- 
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plished at this time principally due to the nearness of the 
expiration date of our present contract. 

Any comments or suggestion you may have as to the 
above will be appreciated. 

Very truly yours, 

Harold J. Gibson, 

President. 

HJG :rf 
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Exhibit C 

Letterhead of 

BOEING AIRCRAFT COMPANY 

December 11, 1946 

Mr. Harold J. Gibson, President 
Aeronautical Industrial District Lodge 751 
5502 Airport Way 
Seattle 8, Washington 

Dear Mr. Gibson : 

In reply to your letter of December 6, 1946 regarding 
the proposals made by the Company to the Union in regard 
to changing certain sections of the Labor Relations Agree¬ 
ment, the Company accepts your suggestion that the Union 
and Company go into negotiation for proposals for a new 
contract. However, due to the fact that our present agree¬ 
ment expires on March 16, 1946, and further, that our ex¬ 
perience has shown that it takes considerable time to work 
out these agreements, the Company suggests that negotia¬ 
tions should start not later than the middle of January.. 

If you will indicate your pleasure in this matter, the 
Company will be glad to arrange the first meeting as early 
in January as is mutually convenient. 

Yours very truly, 

Jas. D. Esary, jr., 

Labor Relations Manager. 

JDE :CS 
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Early February 


Exhibit D 

ARTICLE IX 
HOURS OF LABOR 


Section A. Standard Work Day and Work Week. 

1. a. The first shift, or any part thereof, may be started 
at any time between 6:30 A. M. and 8:30 A. M.; the second 
shift, or any part thereof, at any time between 3:00 P. M. 
and 5:00 P. M.; the third shift, or any part thereof, at any 
time between 11:30 P. M. and 1:30 A. M. of the following 
day, and the working schedules may be changed within the 
above hours from time to time as conditions may indicate. 

b. The Company shall notify the Union in advance of 
any shift changes, and all problems incident thereto shall 
be worked out between the Union and the Company. 

2. a. Employees on first shift and employees on second 
shift will work seven (7) hours and forty (40) minutes, 
and will be accorded forty (40) minutes off for lunch, ten 
(10) minutes of which will be considered as time worked. 
Employees on third shift will work six (6) hours and ten 
(10) minutes, and will be accorded forty (40) minutes off 
for lunch, ten (10) minutes of which will be considered as 
time worked. 

It is agreed that lunch periods will be staggered in ac¬ 
cordance with the starting time of the shifts, and it is fur¬ 
ther agreed that the Company may arrange such lunch pe¬ 
riod schedules as conditions may indicate. 

b. Employees on each shift will be accorded two (2) five 
(5) minute rest periods. These rest periods are to be stag¬ 
gered in accordance with the starting time of the shifts, so 
that the employees will receive their rest periods during the 
middle of the first half of the shit, and in like manner during 
the latter half. 

Section B. Report Time. 

Any employee ordered to report for work and so report¬ 
ing shall receive a minimum of eight (8) hours’ pay at 
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rates prevailing for that day, including shift differential 
if applicable. Such employee shall receive report time equi¬ 
valent to the number of hours that he is regularly scheduled 
to work per day multiplied by his regular rate of pay pre¬ 
vailing for that day, including shift differential if appli¬ 
cable. Report time will not apply in cases of emergency 
shutdown arising out of a condition beyond the Company’s 
control. 

Section C. Overtime. 

Time worked in excess of a regular shift in any one day 
during the regular work week shall be paid for at double 
the regular rate. Work performed on Saturdays shall be 
paid for at double the regular rate. Work performed on 
Sundays shall be paid for at double the regular rate. All 
overtime work shall be on a voluntary basis. 

227 Section D. Holidays. 

1. The following holidays shall be recognized with 

pay: 

New Year’s Day 
Washington’s Birthday 
Memorial Day 
Fourth of July 
Labor Day 
Armistice Day 
Thanksgiving Day 
Christmas 

Should any of the above holidays fall on Sunday, the day 
observed by the state or national government shall be con¬ 
sidered as a holiday. 

2. Employees required to work on any of the above- 
mentioned holidays will receive double time in addition to 
straight time. 
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February 

ARTICLE X 
WAGES 

Section A. Wage Rates . 

1. Effective March 17, 1947, the basic wage rates for em¬ 
ployees covered by this agreement in Labor Grades 1 to 10 
inclusive, shall be as follows: 

Labor Grade 10—$1.10 per hour 
Labor Grade 9— 1.20 per hour 
Labor Grade 8— 1.29 per hour 
Labor Grade 7— 1.38 per hour 
Labor Grade 6— 1.48 per hour 
Labor Grade 5— 1.58 per hour 
Labor Grade 4— 1.65 per hour 
Labor Grade 3— 1.73 per hour 
Labor Grade 2— 1.80 per hour 
Labor Grade 1— 1.90 per hour 
No 

2. Effective June 1, 1947, the ten Labor Grades set forth 
in Section 1, above, shall be consolidated into five Labor 
Grades with the wage rates effective as follows: 

Labor Grades 10 and 9—$1.20 per hour 
Labor Grades 8 and 7— 1.38 per hour 
Labor Grades 6 and 5— 1.58 per hour 
Labor Grades 4 and 3— 1.73 per hour 
Labor Grades 2 and 1— 1.90 per hour 

a. Labor Grades 1, 3, 5, 7 and 9 shall be retained as 
permanent grades. Labor Grades 2, 4, 6, 8 and 10 shall 
be eliminated. 

b. Employees in Labor Grades 2, 4, 6, 8 and 10 shall be 
automatically moved to the next highest permanent odd- 
numbered Labor Grade. 

No 

3. A shift differential of fifteen cents (15^) per hour 
for the second shift, and ten cents (10^) per hour for the 
third shift shall be paid. 

No 
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Section B. Premium Rates: 

1. Flight Technicians 

Flight Technicians, which classification shall include elec¬ 
tricians, radio technicians, automatic flight control tech¬ 
nicians or others, who test, adjust or operate equipment 
during flight of the aircraft, shall receive in addition to 
their regular wages, flight pay as follows: 

229 a. Experimental Flights $10.00 per hour 

1. First 50 hours flight time on each new type air¬ 
plane never before flown. 

2. Approach to stall tests. 

3. Power plant tests involving operation beyond engine 
manufacturer’s limits. 

4. Unsymmetrical power flight control system tests. 

5. Operating speeds within 10% of airplane manufac¬ 
turer’s maximum designed speed. 

6. First 25 hours flight time above 25,000 feet altitude on 
airplane types never before flown at this altitude. 

7. Takeoff tests at gross weights exceeding airplane 
manufacturer’s maximum design gross weight. 

b. Experimental Flights $7.00 per hour 

1. All experimental flights not covered under items A-l 
to A-7 inclusive and except as covered in C-l below. 

c. Production Flights $5.00 per hour 

1. Routine test flights to be defined as Army and Com¬ 
pany required pre-delivery flights on production airplanes. 

d. A minimum of one (1) hour flight pay shall be paid 
for the first ascension on any calendar day, for additional 
ascension on the same calendar day flight pay shall be at 
the rates specified above. 

e. The classifications A and B above shall be applicable 
to experimental flights of production airplanes designated 
for experimental purposes or to experimental airplanes des- 
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ignated as experimental by virtue of being first of a speci¬ 
fied series of airplanes. The application of A and/or B 
rates shall be determined from the flight plan which is pre¬ 
pared in advance of each flight. 

’ No 

2. A and E Licenses. 

All job classifications, either mechanical or inspection, in 
which the employee is required to possess an Airplane 
and/or Engine certificate shall entitle the employee to 10 
cents per hour premium in addition to his regular rate for 
each certificate required. 

OK in principle 

230 3. Instructors. 

Employees assigned as instructors shall receive 
at least ten cents (10^) per hour above their regular rate 
of pay for the period of time they are assigned as in¬ 
structors. 

Such instructors shall be selected from among Labor 
Grade A employees in the type of work they are to in¬ 
struct, provided they are in Labor Grade 5 or above. In¬ 
structors shall not be required to instruct over ten men 
at one time. 

No 

Section C. Pay Days. 

Pay days for employees covered by this agreement shall 
be on Friday of each second week, at which time they will 
be paid through Thursday of the preceding week. 

OK 

Section D. Wage Payment Basis. 

1. Employees shall be paid for time actually worked, com¬ 
puted to the nearest one-tenth (1/10) hours, provided that 
for employees working on the third shift, time shall be 
computed on the basis of eight hours pay for six and one- 
half (6%) hours work. 

OK 

2. Employees will not be penalized for tardiness for the 
first one-tenth (1/10) hour of their shift. 

No 
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Section E. Reduction in Wages. 

1. No employee in the bargaining unit shall be decreased 
in rate of pay so long as he performs substantially the 
same duties which were the basis for his original assign¬ 
ment. 

No 

2. No employee shall receive a reduction in wages as a 
result of this agreement. 

As is 

3. No one now employed or employed in the future shall 
be transferred, assigning new duties, or rehired at a lower 
rate of pay than he is now receiving, unless specific authori¬ 
zation by the Union in writing is granted in each case. 

As is 

Section F. New Assignments. 

Employees assigned to work of higher or lower grades 
shall be given written notice of such change at the time the 
new assignment is made. The new pay rate shall be ef¬ 
fective on the employee’s pay check not later than the 
second pay day subsequent to the date in which the new as¬ 
signment is made. 

Hold 

Section G. Cleanup. 

Each employee will be accorded ten minutes at the end 
of each shift to put away tools, clean up the working area, 
etc. 

No 

231 Exhibit F 

ARTICLE n 

SCOPE OF AGREEMENT 
Section A. Union Representation. 

1. The Union represents that it has the jurisdiction and 
the authority to negotiate and enter into this agreement on 
behalf of all of the employees of the Company, except those 
listed specifically in Section B of this Article. 
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2. The Company recognizes and accepts the Union as 
the sole collective bargaining agency for all employees, ex¬ 
cept those specifically excluded in Section B of this Article. 

3. Employees covered by this Section A who may be 
transferred to or promoted to jobs or positions outside the 
scope of this agreement shall not be denied the exercise of 
their rights as guaranteed by the National Labor Relations 
Act. 

Section B. Exclusions. 

Section A of this Article does not include the following 
employees: 

Guards 

Truck Drivers (licensed equipment) 

Power Plant operators 

Superintendents and assistant superintendents 

General foremen 

Foreman and assistant foreman 

Tool Design and tool planning employees 

Engineering employees 

Organization Research employees 

Industrial Relations employees 

Plant Engineering employees 

Industrial Engineering employees 

Treasury employees 

Factory Accounting employees 

Cost Accounting employees 

General Accounting employees 

Communications employees 

Business Office employees 

Material employees 

Sales employees 

Personnel employees 

Other employees working in a supervisory or administra¬ 
tive capacity such as Secretaries, Stenographers, Confiden¬ 
tial Clerks employed in the supervisory offices of the fol¬ 
lowing listed supervisors, and in the supervisory offices 
of higher rank: 
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232 Assistant Division Superintendents 
Production Manager 

Assistant production manager 
Maintenance superintendent 

233 Exhibit 6 

ARTICLE VI 
SICK LEAVE 

Section A. Establishment and Accumulation. 

1. After one year’s continuous service in the employ of 
the Company, an employee shall have earned ten days sick 
leave and shall earn and accumulate ten days sick leave 
per year thereafter. Such sick leave may be accumulative 
for a period not to exceed thirty (30) days. 

2. An employee will be required to be absent because of 
illness for a period of three (3) continuous work days be¬ 
fore he is eligible to receive sick leave benefits. Such sick 
leave benefits shall begin with the third work day of con¬ 
tinuous illness and will extend for a period not to ex¬ 
ceed the total amount of sick leave accumulated. 

3. An employee shall not be entitled to receive sick leave 
benefits when his absence because of illness is due to the 
employee’s willful intention to injure himself, venereal dis¬ 
eases, intoxication or the use of drugs. 

Section B. Use of Benefits. 

1. An employee may be required to support his claim 
for sick leave pay allowance with proper medical evidence. 
The Company reserves the right to have an examination 
made and the treatment checked by a physician or regis¬ 
tered nurse of its own selection. 

2. Sick leave payments shall be based on the standard 
forty-hour work week, with the employee receiving payment 
at the rate of pay prevailing at the time of the beginning 
of his illness. 

3. An employee, who has earned accumulative sick leave 
payments for a period of six years, shall upon termination 
of service for any cause receive his unused sick leave bene- 
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fits in the form of terminal pay. In no case, however, will 
an employee be entitled to receive payment for over thirty 
(30) days of accumulated sick leave. 

234 Exhibit H 

ARTICLE VI 

VACATION PLAN 

Section A. Vacation Allowance. 

1. On January 1 of each year, beginning January 1, 
1948, every employee subject to this agreement shall es¬ 
tablish a qualification date and become eligible for vacation 
based upon hours worked during the preceding calendar 
year. 

2. On and after March 17, 1947, an employee will earn 
one hour credit toward vacation for each 15 hours worked. 

3. Each hour worked on third shift shall be increased in 
the ratio of 8 to 6Yz for the purpose of computing vacation 
credit 

4. In computing the total vacation allowance covering any 
period of service, a fractional part of a vacation hour will 
be disregarded if less than one-half hour; otherwise it will 
be counted as a full hour. 

5. All hours for which the employee is reimbursed by 
the Company will be counted as hours worked for the pur¬ 
pose of computing the next year’s vacation credit. 

6. For every shift from which an employee is absent on 
vacation, eight hours of the employee’s vacation credit 
will be considered as used. 

Section B. Use of Vacation Credit . 

1. During the year following each January 1, an employee 
shall use his vacation credit as time off with pay at the rate 
in effect at the time the vacation begins, including shift 
differential if applicable, subject to the following condi¬ 
tions: 
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a. He mav request vacation on forms provided by the 
Company, and the Company will endeavor to schedule his 
vacation as requested. In instances where the award¬ 
ing of vacations as requested would seriously interfere with 
production requirements, the scheduling of vacations shall 
be as near to the dates requested as possible. In attempt¬ 
ing to do this, the Company shall attempt to meet their 
production requirements from employees on a voluntary 
basis, and where failing in this, the seniors will be given 
their preference for vacation dates. 

b. Absence because of illness may be used as vacation, 
provided the employees make application on forms provided 
by the Company before the end of the pay period follow¬ 
ing return to work. 

c. An employee who, under the previous contract, had 
or would have established a qualification date in 1947, shall 
have the following options: 

He may use, before January 1, 1948, all of the unused 
vacation credit which accrued to him prior to such quali¬ 
fication date, as vacation time off, or 
235 He may carry over into 1948 vacation credit not 
to exceed forty-eight (48) hours and take extra pay 
in lieu of vacation for remainder of such credit, or 

He may carry over into 1948 vacation credit not to ex¬ 
ceed forty-eight (48) hours and use before January 1,1948, 
the remainder of such vacation credit as vacation time off. 

d. The options set forth in (c) above shall be exercised 
on forms provided by the Company as early in 1947 as pos¬ 
sible, in order to facilitate the preparation of vacation 
schedules. 

e. If an employee elects to take extra pay in lieu of vaca¬ 
tion for a portion of the vacation credit which accrued to 
him prior to his 1947 qualification date, as provided in (c) 
above, payment will be made at the employee’s rate in ef¬ 
fect when his election to take such option is filed with his 
supervisor. Shift differentials will be included in pay¬ 
ments where applicable. 
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f. In January of each year, the Company will notify each 
employee in writing of his earned vacation credit. Upon 
receipt of such notice, the employee shall designate on forms 
provided by the Company their vacation preference and 
return such forms to their immediate supervisor as soon as 
possible. 

Section C. Unused Vacation Credit. 

Vacation credit may not be carried over from year to 
year (except as provided in Section B-l-c above) and it is 
the intent of the parties that, except as provided therein, 
employees shall be required to use vacation credit as vaca¬ 
tion time off. However, in the exceptional case where an 
employee does not use all or part of his vacation credit 
during the year due to circumstances beyond the control 
of the Company or the employee, the Company will award 
him pay at the end of the year, at his rate in effect at that 
time including shift differential, if applicable, in lieu of 
any remaining unused hours of vacation credit. 

Section D. Termination. 

1. Upon termination of an employee’s employment for 
any reason on or after any qualification date, the Company 
will accord him pay for any remaining hours of unused 
vacation allowance, including allowance earned and unused 
up to and including the effective date of his termination. 

2. Any employee who may be terminated and is later 
reinstated through the application of Article XII of this 
agreement shall be entitled to vacation accumulation for 
the period of time he was off the payroll. 

3. Any employee who is laid off for more than thirty (30) 
consecutive days, or leaves to enter compulsory military 

service, shall be paid in lieu of his vacation credit ac- 
236 crued up to the date of layoff or military leave. Such 
payment to employees leaving to enter compulsory 
military service will be made when such employee furnishes 
satisfactory proof of his entry into military service within 
sixty (60) days after termination and without intervening 
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employment. The Company will inform all employees by 
written notice upon date of termination to enter military 
service of this requirement. 

237 Exhibit I 

TO: Secretary of Labor 

Department of Labor Building 
Washington, D. C. 

National Labor Relations Board 
Rochambeau Building 
Washington, D. C. 

NOTICE OF INTENTION TO STRIKE 
UNDER THE 

WAR LABOR DISPUTES ACT 

Pursuant to the provisions of the Act of June 25, 1943, 
Public Law 89, 78th Congress, First Session, NOTICE IS 
HEREBY GIVEN by the undersigned labor union of an 
intention of its members to cease their employment with 
the firm hereinafter named due to a labor dispute within 
the meaning of said Act. 

The firm involved and its address is as follows: 

Boeing Aircraft Company 
7755 E. Marginal Way 
Seattle, Washington 

A concise statement of the issue is: A dispute over wages, 
hours and working conditions. 

Dated this 7th day of April, 1947. 

Aeronautical Industrial District Lodge 
#751, International Association of 
Machinists, 

5502 Airport Way 
Seattle, Washington 

By Harold J. Gibson, 

President . 
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238 Exhibit J 

DEPARTMENT OP LABOR 
OFFICE OF THE SECRETARY 
WASHINGTON 

April 17, 1947 

In correspondence relating to this 
case, please refer to Docket No. S-13770 

Harold J. Gibson, President 
Aeronautical Ind. Dis. #751 
Int’l. Association of Machinists 
5502 Airport Way 
Seattle 8, Washington 

Dear Mr. Gibson : 

This will acknowledge receipt of your notice filed pursu¬ 
ant to Section 8(a) of the War Labor Disputes Act, rela¬ 
tive to a dispute with Boeing Aircraft Company, Seattle, 
Washington. 

The thirty-day waiting period provided for in Section 
8(a)(2) of the War Labor Disputes Act began on April 9, 
1947, following receipt of the notice by the Secretary of 
Labor and the National Labor Relations Board. 

No secret ballot of the employees as to whether they will 
permit any interruption of production will take place, inas¬ 
much as the functions of the National Labor Relations 
Board, with respect to taking these secret ballots, has been 
abolished. 

Very truly yours, 

Bernard Greenberg, 

Docket Officer. 
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239 

Exhibit E 

DEPARTMENT OP LABOR 
OFFICE OF THE SECRETARY 
WASHINGTON 

April 17, 1947 

In correspondence relating to this 
case, please refer to Docket No. S-13770 

Boeing Aircraft Company 
7755 E. Marginal Way 
Seattle, Washington 

Gentlemen : 

Yon are advised that a notice of a labor dispute involv¬ 
ing your establishment has been filed pursuant to Section 
8(a) of the War Labor Disputes Act by Aeronautical In¬ 
dustrial Lodge #751, Int’l. Association of Machinists. 

The thirty-day waiting period provided for in Section 
8(a) (2) of the Act began on April 9,1947, following receipt 
of the notice by the Secretary of Labor and the National 
Labor Relations Board. 

No secret ballot of the employees as to whether they will 
permit any interruption of production will take place, inas¬ 
much as the functions of the National Labor Relations 
Board, with respect to taking these secret ballots, has been 
abolished. 

Your acknowledgement of the receipt of this letter will 
be appreciated. 

Very truly yours, 

Bernard Greenberg, 

Docket Officer. 
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April 17,1947. 

Mr. Albin L. Petersen 
U. S. Conciliation Service 
420 Seaboard Building 
Seattle, Washington 

Deab Mb. Peterson : 

The Union attaches herewith the primary issues in dis¬ 
pute between the Aeronautical Industrial District Lodge 
No. 751, International Association of Machinists, and the 
Boeing Aircraft Company. 

Briefly, we would like to call to your attention the fact 
that we have discussed practically every item of the con¬ 
tract, which is composed of fourteen separate articles, and 
as of this date, we have arrived at a tentative agreement 
without much change on the Preamble; Article I, Purpose 
and Status of Agreement; Article III, Relationship eBtween 
the Union and the Company; Article IV, Conditions of 
Employment; Article V, Safety; Article VIII, Leave of Ab¬ 
sence; Article XI, Work Stoppage. We have agreed to 
eliminate Article XIV from our contract. 

The Union and the Company have discussed Article II, 
Scope of the Agreement, and the Union has submitted two 
proposals to the Company and has received one proposal 
from the Company. As yet, no definite agreement has been 
reached. However, there is no reason why the two parties 
cannot mutually agree on this article. 

Article VI, Vacation Plan; the Union originally submitted 
to the Company a proposal on the vacation plan, whereby 
it would increase the amount of accumulation for its mem¬ 
bers from twelve days to seventeen and one-half days. The 
amount of accumulation was one hour for every fifteen 
hours worked, against one hour for every twenty-four hours 
worked in the present agreement. This increased ratio was 
requested for reasons peculiar to the airplane industry in 
the Seattle area, and the accumulated hours would be used 
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as vacation or sick leave. For several years the Union 
has been attempting to secure sick leave for its members, 
but the Company has constantly refused this issue, although 
they have granted sick-leave privileges to all employees 
included in the non-union groups. The Company informed 
the Union that if they wanted sick leave, we should draw up 
a separate item covering sick leave apart from vacation. 
The Union agreed to do this and submitted to the Company 
early in February a proposal for sick leave, separate and 
apart from the vacation plan, whereby an employee would 
be entitled to ten days sick leave per year under certain 
conditions. The Company refused to seriously consider 
this proposal and without discussion or counter proposal, 
dropped it entirely from the discussion. When the Union 
approached the Company on sick leave on several different 
occasions, the Company’s position was “no”—they 
241 they wanted to keep the vacation plan as presently 
established in the contract and on the same basis of 
accumulation. Due to the fact the Company took a nega¬ 
tive stand on this issue, the Union informed the Company 
they would withdraw their proposal of sick leave and would 
revert back to their original proposal with the vacation 
accumulation of one hour for every fifteen hours worked, 
which could be used as vacation or sick leave. 

Article VTI, Seniority, is practically in total dispute. 
However, the Union has submitted to the Company two 
proposals whereby it would tend to liberalize the seniority 
from that which exists at present. In these proposals, we 
wanted to change Section A and Section B, the accumula¬ 
tion and the establishment of seniority, so that it would 
conform to the constitution of our organization, and also 
to enable the membership of our organization to have job 
security from persons that are not members of this organi¬ 
zation, but are in the employ of the Boeing Aircraft Com¬ 
pany, and also from persons that are not members or not 
employees of the Boeing Aircraft Company. Due to the 
fact the Company has been unwilling to agree to any of the 
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proposed changes, the Union takes the position that unless 
the Company is willing to agree to some of the items we 
wish clarified and inserted into the contract, we do not 
desire to change the seniority provisions in any respect. 
We are perfectly willing to retain Article VII as it exists 
onr present contracts, which has been negotiated and 
mutually agreed to by amendment between the Union and 
the Company over a period of years, item for item and word 
for word. 

Article IX, Hours of Labor, has not been agreed to in any 
respect and our proposal for Article IX is attached. 

Article X, Wages, is in total disagreement at present. 
The Union has submitted to the Company the attached pro¬ 
posal. As yet, we have not officially received any proposal 
or counter proposal from the Company on consolidation, 
wage increases, or other items covered by Article X of our 
present agreement. 

On Article XII, Determination of Disputes, the Union 
has proposed that Section A, Paragraph 1-J, be eliminated 
entirely, and there has been no agreement reached on that 
issue. 

The Union cannot take a position on any of the items 
submitted by the Company because we have not officially 
received any proposals from the Company, other than the 
four proposals submitted by the Company on October 24, 
1946, February 26,1947, March 17,1947, and March 19,1947, 
which mainly refer to seniority. 

Very truly yours, 

Habold J. Gibson, 

President. 

HJG :go 
Enc. (3) 

(Copies of Article VII, Sec. A & B; Art. IX, and Art. X 

attached.) 
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Exhibit M 


Commissioner Albin Peterson 
Seattle, Washington. 


April 18,1947. 


Subjects The Company’s Position in Regard to the 
Negotiations Between the Company and Aeronautical 
Industrial District Lodge 751. 

Dear Sir: 


Provided such a result may be amicably reached as a 
result of negotiations within a reasonable period of time, 
the Company is willing to accept the Labor Relations Agree¬ 
ment in its present form with the following exceptions 
and/or additions: 

1. Article VII, pertaining to seniority: The Company pro¬ 
poses certain changes in this article to permit freedom of 
transfer within labor grades without restrictions, provision 
for the Company to determine the competency of employees, 
to provide for promotion and demotion of employees by 
seniority within normal promotional channels and to pro¬ 
vide a more workable plan for reduction of the working 
force. A copy of the Company’s proposal on Article VTI is 
attached. 

The proposed changes in the seniority provisions of the 
contract are necessary in order that the Company may more 
efficiently utilize its work force and thereby meet post-war 
competition in the aircraft industry. 

2. Article IX, referring to hours of labor: The Company 
proposes an addition to the contract providing for a stag¬ 
gered work week to apply to its field operations, allowing 
these field shops to operate on a seven-day basis without 
penalty rates on Saturday and Sunday as such. Copy of 
the Company’s proposal covering said staggered work week 
is attached. 

This change is necessitated because the Company is en¬ 
gaged in commercial and military maintenance, overhaul 
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and conversion of aircraft on the field and in vitally im¬ 
portant flight testing work. This 'work frequently must 
occur on Saturday and Sunday, and to be competitive with 
other maintenance and overhaul services and to keep the 
cost of such flight testing from being prohibitive, it is im¬ 
possible for the Company to pay penalty rates for this work 
on Saturday and Sunday as such. 

243 3. In Article IX, the Company further proposes 

that overtime work shall be changed from a voluntary 
basis to a required basis when production schedules or 
maintenance overhaul schedules necessitates. Copy of the 
Company’s proposal is attached. 

This change is necessitated by the concerted refusal of 
certain groups of employees to work overtime even in 
emergencies, and it has been amply demonstrated that the 
Company cannot meet its required schedules and retain 
its customers’ business without direction of the working 
force. 

4. In Article IX, the Company is agreeable to provide 
eight paid holidays on the basis set forth in the attached 
Company proposal. 

This is acceding to the Union request. 

5. Article X, referring to wages: The Company is agree¬ 
able to consolidating the present ten labor grades into six, 
with certain wage adjustments, as set forth in the Company 
proposal attached. 

This is a counter proposal to a Union proposal. 

In addition to the comments set forth above, the Com¬ 
pany is willing to accept either the balance of the contract 
as presently written, or if the Union is agreeable, the Com¬ 
pany will accept certain clarifications of wording and modi¬ 
fications and a general bringing up-to-date of other pro¬ 
visions in the contract. These matters have been discussed 
at length between the parties, and the Company suggests 
that where a tentative agreement had been reached, the 
new language be inserted in the contract, and where agree- 
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ment had not been reached in these previous discussions, 
the present language of the contract to remain as is. 

Yours very truly, 

A. F. Logan, 

Director, Industrial Relations. 

244 Exhibit N 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 
INTERNATIONAL ASSOCIATION OF MACHINISTS 

5502 AIRPORT WAY 
RAINIER 1300 

SEATTLE 8, WASHINGTON 

INFORMATIVE BULLETIN NO. 47 

August 26,1947. 

An Open Letter to Members of Aeronautical Industrial 
District Lodge 751 International Association of 
Machinists 

Subject: Report on Negotiations and Decisions from the 
District Council. 

Dear Member: 

At the direction of the District Council in special session 
on August 20, 1947, the officers of your organization have 
prepared the following formal communication for your in¬ 
formation, which is intended to acquaint you with the 
important details of negotiations between your Union and 
the Boeing Aircraft Company, and to cover the latest actions 
of the District Council in its desire to protect your welfare 
and job security. 

Following the established policy of your organization, the 
Negotiating Committee entered formal negotiations with 
officials of the Company for a new contract on January 31, 
1947. It was our understanding then, that our current 
agreement was to expire March 16,1947. 

On October 26, 1946—three months before negotiations 
actually began—the Company had presented officers of your 
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Union with a number of proposals and amendments it 
wished to have inserted in the present Labor Relations 
Agreement. Four months later, on February 26, 1947, the 
Company again submitted to the Union a twenty-three (23) 
point program which, it w^as pointed out to us, would have 
to be incorporated in the new contract if the Company was 
expected to arrive at a new agreement. 

In this 23-point program was contained the first official 
indication, accordin gto the judgment of the District Council, 
that the Company desired to render our present seniority 
provisions ineffective, by the insertion of the following: 

“Provision to permit the Company to make ten per 
cent of all hires, transfers, promotions, demotions and 
layoffs without regard to seniority.” 

It was explained to the Negotiating Committee that a 
meeting of the Company's Operation Department heads 
revealed a feeling among various officials of the Company 
that it would be necessary to use approximately forty per 
cent of their total employees without regard to seniority 
if the Company w T as going to operate efficiently and main¬ 
tain itself in a competitive position with other manufac¬ 
turers. However, after thoroughly discussing the situation. 
Company representatives stated it would be possible for 
them to get by and have the full flexibility of the w T ork force 
they desired by using only ten per cent of the employees 
without regard to seniority. 

245 By using the 10% figure during the peak employ¬ 
ment month last year, approximately 880 employees 
could have been moved without regard to their seniority. 

The Negotiating Committee, in consultation with the 
District Council, and in the interests of the jobs of the 
aforementioned employees, rejected this proposal from the 
Company. The Company then reiteratad its position that 
it would have to have the above 10% proposal or its equiv¬ 
alent in the new Labor Relations Agreement if they were 
to continue their operations. 

This is typical of the many disputes which arose between 
the Union and Company negotiating committees. 
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Many of the articles in onr present contract were re¬ 
viewed, revised and tentatively agreed upon, such as: Article 
I (Purpose and Status of the Agreement); Article II (Scope 
of the Agreement); Article III (Relationship between the 
Company and the Union); Article IV (Conditions of Em¬ 
ployment) ; Article V (Plant Safety Committee); Article 
VIII (Leaves of Absence); Article XI (Work Stoppage); 
Article XII (Determination of Disputes); and the Nurses’ 
Agreement. 

Although there were originally many points of disagree¬ 
ment in the above-mentioned Articles, the Union and the 
Company finally settled these issues by either compromising 
their thinking or foregoing some of their desires and re¬ 
quests. 

Negotiations at this point saw only the following Articles 
in dispute: 

Article VI (Vacation Plan) 

Article VII ( Seniority) 

Article IX (Hours of Labor) 

Article X (Wages) 

However, all of these Articles were not in total disagree¬ 
ment and they will be explained in the order in which they 
appear in our present contract. 

Article VT (Fa cation Plan) 

The Union requested that the Company grant to our 
members comparible privileges now enjoyed by non-union 
employees, namely, sick leave in addition to vacation: Under 
the present agreement you accrue 1 hour of vacation for 
each 21 hours worked. We originally asked that this ratio 
be increased to 1 for 15. All other provisions of Article VI 
were worked out mutually between the Company and the 
Union, making several advantageous changes over our pres¬ 
ent vacation plan. 

Article VTI ( Seniority) 

This clause has been consistently the main obstacle in our 
path to agreement. Nevertheless, following weeks of dis- 
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cussion the Union and the Company tentatively reached 
agreement on practically all provisions of seniority with 
the exception of the before-mentioned 10% escape clause, 
which subsequently became labeled “lateral transfer.** 
When the District Council rejected the “escape clause * 
which was related earlier in this communication, the Coir, 
pany returned with the following proposal under Section & 
of Article VII: 

“To facilitate a steady flow of production and to 
assist in providing more continuous employment at 
a more stable wage rate for each individual emplovee. 
and to develop the capabilities and talents of em¬ 
ployees to competently perform more diversified work 
within assigned labor grades and be thereby better 
qualified for advancement, the Company may make 
transfers from one shop or job to another under the 
following conditions: 

1. Without regard to other provisions of Article VII 
(Seniority) if such transfers are within the same shift 
and labor grade. ’ ’ 

The Company’s proposal then explained the manner in 
which this section would work. 

However, when the District Council reviewed the pro¬ 
posal and its deceptive phraseology, they came to the con¬ 
clusion that without additional safeguards the Company 
could still obtain its original 10% escape clause—and more— 
by the possible unscrupulous application of paragraph 1. It 
was pointed out in lengthy sessions of the District Council 
that in the event management desired to misapply this 
paragraph, that the principle of seniority with respect to 
promotions, demotions, shift changes, layoffs, etc., could be 
entirely destroyed. 

Consequently, the Council again rejected the Company’s 
seniority offer, expressing the opinion that without ade¬ 
quate seniority safeguards the welfare and job security of 
our members would be seriously jeopardized. 
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246 Article IX (Hours of Labor) 

In this portion of the Agreement, the Company 
conceded to the Union’s request and agreed to the much- 
discussed paid-holidays proposal. In exchange for other 
concessions the Company was willing to agree to eight paid 
holidays per year, with certain limitations. Naturally, 
paid holidays are acceptable to the Union. However, later 
in Article IX the Company requested that the Union agree 
to a staggered work week for all employees assigned to 
maintenance, overhaul, repair, or conversion of 

(1) Aircraft owned or operated by commercial airlines 
or other commercial or private operators 

(2) Aircraft owned by the United States or agency 
thereof. 

This assignment may eventually cover several hundred em¬ 
ployees ... and the Company’s proposal requested the stag¬ 
gered work week to permit full crews to be maintained 
throughout the week without the payment of overtime for 
Saturday and Sunday work. 

In this Article, the Company demanded also that the over¬ 
time provisions of our present contract be changed from 
the present voluntary basis to a compulsory one, by inser¬ 
tion of the following: “Employees may be required to work 
overtime whenever the Company determines that its pro¬ 
duction schedules make such overtime work necessary.” 
Our organization is definitely opposed to compulsory over¬ 
time of any nature. 

Therefore, together with the fears expressed by the Dis¬ 
trict Council regarding the misapplication of the Seniority 
Clause, and the radical proposed departure from our pres¬ 
ently established work week, and the compulsory overtime 
provision, the offer of eight paid holidays was not consid¬ 
ered to be a reasonable nor acceptable exchange. Article 
IX remained in dispute. 
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Article X {Wages) 

Throughout negotiations the Union experienced much 
hesitation on the part of the Company to discuss wages, and 
it was not until the Union filed its notice of intent to strike 
with the United States Department of Labor and our case 
was assigned to the United States Conciliation Service, that 
we received a formal wage offer from the Company. That 
offer contained the eight holidays with pay mentioned pre¬ 
viously and the wage rates quoted below: 



Company's Offer 

Now 

Labor Grade 1. 

.$1.81 

$1.80 

Labor Grade 3. 

. 1.65 

1.63 

Labor Grade 5. 

. 1.50 

1.48 

Labor Grade 7. 

. 1.30 

1.28 

Labor Grade 9 ,.... 

. 1.15 

1.10 

Labor Grade 10 .... 

. 1.00 

1.00 


In this offer, Labor Grades 2, 4, 6 and 8 were to be elimi¬ 
nated with a provision that there would be a rate of 90 
cents per hour applicable to beginners without previous 
related experience. Such beginners would be granted auto¬ 
matic increases of 5 cents per hour each 45 days until they 
had completed 90 days’ service with the Company, at 
which time they would automatically be assigned to Labor 
Grade 10. Later the Company eliminated the beginners’ 
escalation period and offered 5 cents per hour increase to 
be applied to each of the present 10 Labor Grades. 

It should be explained that the Company’s proposal of 
eight paid holidays, the consolidation of ten labor grades 
into six, and the increase outlined in their wage offer, 
amounts to approximately ten cents per hour. Bear in 
mind again, however, that these offers on the part of the 
Company were always contingent upon our acceptance of 
their seniority proposal, compulsory overtime demand, 
staggered work week, and other arbitrary requests. It 
should also be explained that the Company’s over-all offer 
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of ten cents per honr is far below the wage pattern estab¬ 
lished this year in this area in the metal industry. 

The Union’s original proposal to the Company on the 
wage issue was that there should be a ten cents wage in¬ 
crease per hour for all employees, effective March 17, 
247 1947, and on June 1, 1947, all employees in the even- 

numbered labor grades would be absorbed in the 
next highest odd-numbered labor grade, and all even- 
numbered labor brades would be discontinued. The Union 
desired to eliminate as many labor grades as possible and 
to simplify our present Job Evaluation Plan. We also re¬ 
quested that the hiring-in rate be established at $1.20 per 
hour, beginning June 1, 1947, and that the remaining labor 
grades and rates of pay be as follows: 



Union Proposal 

Now 

Labor Grade 1. 

.$1.90 

$1.80 

Labor Grade 3. 

. 1.73 

1.63 

Labor Grade 5. 

. 1.58 

1.48 

Labor Grade 7. 

. 1.38 

1.28 

Labor Grade 9. 

. 1.20 

1.10 


The Union’s wage proposal of ten cents per hour appli¬ 
cable to each labor grade, plus consolidation from ten labor 
grades to five, plus eight paid holidays, was consistent with 
the wage standard already granted other organizations 
in this area. 

* • * • 

There were other points in dispute between the Company 
and the Union, but this letter is intended to bring you a 
clear picture of the highlights of negotiations, rather than 
a long, drawn out detailed account. 

• • • • 

When it was finally decided that your Negotiating Com¬ 
mittee would not be able to reach a satisfactory agreement 
by March 16, 1947, which we at that time considered to be 
the expiration date of our present Labor Relations Agree- 
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ment, and after thoroughly discussing the matter with the 
District Council, your negotiators formally proposed to the 
Company on March 12, 1947, that whatever wages agreed 
upon become effective as of March 17, 1947. 

This suggestion was totally unsatisfactory to the Com¬ 
pany. And they would not agree to any type of retro¬ 
activity, maintaining that our contract was in full force 
and effect from March 16, 1946, through March 16, 1947— 
and thereafter, until a new contract could be negotiated or 
arbitrated. 

From the period of March 12, 1947, through March 25, 
1947, many sessions were held with the Company and it 
was not until the regular meeting of March 25, 1947, that 
the District Council took official action to proceed with the 
requirements of the Smith-Connally Act and notify proper 
governmental agencies of our intention to strike. How¬ 
ever, in the hope that some settlement could be reached, 
this notice was not filed by your Union until April 7, 1947, 
when it was finally decided that we were hopelessly dead¬ 
locked. 

The United States Department of Labor immediately re¬ 
ferred our case to its Conciliation Service and meetings 
were held before the Commissioner in the Seattle region. 
With the conciliators feverishly attempting to avert a strike 
at Boeing, every possible attempt was made to resolve our 
differences, but without success. The question of arbitra¬ 
tion was raised and the Union indicated its willingness to 
refer all fringe issues and wages to arbitration. The Com¬ 
pany would not agree to this offer and insisted that all 
points which had been under discussion would be subject 
to arbitration, notwithstanding the fact that we tentatively 
had agreed to the majority of the Articles contained in the 
Contract. Therefore, any opportunity to settle our prob¬ 
lems through arbitration was quashed. The Union could 
not even get the Company to agree on the selection of 
arbiters. 

At this time the District Council directed its officers to 
arrange for a general meeting of the membership in the 
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Civic Auditorium at the earliest possible date. This meet¬ 
ing was held on May 10, 1947, whereup a progress report 
was given to the membership. At this meeting a motion 
was passed from the assembly floor that the Negotiating 
Committee continue negotiations with the Company to get a 
final offer, and that a deadline of May 21, 1947, be set. 
Your Negotiating Committee immediately carried out this 
mandate of the membership and again met with the Com¬ 
pany on several occasions without any appreciable gains 
being made. 

248 In the May 21, 1947 issue of the Aero Mechanic 
newspaper, a complete text of the Company ’s pro¬ 
posal was printed and another general membership meeting 
was held at the New Armory on Saturday, May 24, 1947. 
After a thorough discussion and review, the membership 
rejected the Company’s offer by 94% through secret bal¬ 
lot. A strike vote was then taken, and again by secret 
ballot, the membership voted to strike by a 94% majority. 

Request for strike sanction was immediately dispatched 
to Washington, D. C., to our International Executive Board, 
where, after several weeks of study, the International Of¬ 
fice informed us that strike sanction would not be granted 
because of the duration clause in our present agreement, 
which states that our agreement shall continue until March 
16, 1947, “and thereafter until a new agreement has been 
reached by the parties either through negotiation or arbi¬ 
tration.” President Harvey W. Brown told us that on 
the strength of this clause the International Executive 
Board would not authorize a strike at Boeing Aircraft 
Company, and that granting any such authorization would 
be in violation of our Labor Relations Agreement. 

In the meantime the now infamous Taft-Hartley Act 
was passed, having become law June 23, 1947. 

Grand Lodge officers of the International Association of 
Machinists further studied our present Labor Relations 
Agreement and discussed the probable effects the Taft- 
Hartley Act would have on our negotiations. On July 15, 
1947, a communication was dispatched to Grand Lodge Rep- 
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resentative C. L. Bentley from International President 
Brown in which he gave his interpretations and this letter 
was presented to the District Council- After thoroughly 
analyzing Mr. Brown’s communication, a few members of 
the District Council felt that we should accept the Com¬ 
pany’s offer as originally presented, regardless of the con¬ 
sequences, being fearful of what effect the Taft-Hartley 
Act would have on our Agreement after August 22, the 
effective date of the Act. However, an overwhelming ma¬ 
jority of the council delegates defeated every attempt to 
accept or recommend acceptance of the Company’s original 
proposal. 

In a last minute effort to reach agreement with the Com¬ 
pany, the Union requested that the Company place in 
writing its position relative to intent in applying “lateral 
transfers”. When the Union pointed out various ways 
in which the lateral transfer could be abused, the Company 
steadfastly maintained that its policy would prohibit such 
unscrupulous moves. But, when Company negotiators 
were asked to put it in writing, they refused, insisting that 
such a written statement would destroy the effectiveness 
of “lateral transfer”, because circumstances could arise, 
they said, which could cause management to be accused of 
a contract violation. To your Negotiating Committee and 
the District Council, this refusal was a definite indication 
of bad faith on the part of the Company. 

Upon direction of the District Council, the International 
was again contacted and asked its opinion and legal inter¬ 
pretation as to what would be the International’s position 
should the Company be petitioned for a dissolution of the 
present agreement. On August 18, International President 
Brown declared that “neither party legally could unilater¬ 
ally break a contract before its expiration date.” 

President Brown, however, suggested that the Union 
again meet with the Company and try to put into effect at 
least the portions of our agreement which were not in dis¬ 
pute, and to arbitrate all remaining points. 
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Union representatives immediately met with officials of 
the Company and presented the suggestion of International 
President Brown, stipulating that items in dispute be re¬ 
ferred to a board of arbitrators to be selected prior to the 
signing of a contract. The Company’s answer was an em¬ 
phatic “No!” 

The Company maintained its stand that it would be un¬ 
willing to sign one or more of the Articles contained in 
our contract as it was felt they might be in conflict with the 
Taft-Hartley Act. The Union then informed the Company 
that any decision of the arbiters would necessarily have 
to conform to all provisions of the Taft-Hartley Act. Still 
the Company remained Adamant and was unwilling to 
agree. 

In view of this continued negative attitude of the Com¬ 
pany—even to the last minute compromise submitted by 
the Union—the Union negotiators found themselves faced 
with the following: 

1. The Company’s unacceptable proposals. 

2. The possibility of continuing the present agreement. 
249 The Council analyzed the situation and decided it 

would not be advisable to jeopardize the Labor Re¬ 
lations Agreement now existing between the parties; that 
the Union should maintain its present agreement until a 
new one has been negotiated that can be acceptable to the// 
membership. '• 

The Council discussed the necessity of submitting this 
problem to the mmebership at a general meeting for final 
decision. But in view of the fact that the membership 
had on two previous occasions refused to accept the Com¬ 
pany’s offer, the following resolution was presented and 
passed unanimously by the members of the Council: 

Whereas, the same objections the membership found 
in the Company’s proposal still exist, and no changes 
as desired by the membership have been effected, so 
Therefore, the District Council, being the duly elected 
representatives of the membership and dedicated to 
following the wishes of the membership, 
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Resolve not to again submit the Company’s same 
offer to the membership at a general meeting and in¬ 
convenience the membership by loss of time merely to 
inform the membership once more of the Company’s 
unwillingness to compromise. 

The Grand Lodge Representatives, offers and delegates 
of your District Council fully realize the confusion that 
has existed in the minds of the membership of this organi¬ 
zation for the past six months. There have been many 
statements made by persons who proclaim or allege to 
be in the “know”. There have been serious differences 
of opinion by members of the District Council. But the 
basic position of the Council has not changed from the 
very beginning of negotiations; that in the Object and By¬ 
laws of our organization, the Council is “. . . dedicated 
to secure mutual protection, harmonious action, and closest 
cooperation in all matters relating to our trade, working 
conditions, and standards affecting the membership.” 
Council members have consistently refused by majority 
action, and the majority action has ruled in all cases, not 
to accept anything that would jeopardize the welfare of 
our membership. 

Your District Council members, representing the three 
Locals of Aeronautical Industrial District Lodge 751, 
now as always, stand ready to negotiate in good faith with 
our employer for a new contract covering working con¬ 
ditions, wage rates and job security which will be consistent 
with the principles upon which our organization was 
founded, subject to the final approval of the membership. 

Fraternally submitted, 


V. G. Vie, 

Secretary-Treasurer 

Jim Johnson 
Business Representative 
Earl Almy 
Local C 

Bashfobd Atwood 


Harold J. Gibson, 

President 

Don Olson 
Local F 
Dallas Parks 
Local F 
Jim Pierce 
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Local A 
Tom Bevan 
Local F 
John Cabrtjth 
Local A 

Alexander Courbot 
Local C 

Kelley DePbeest 
Local F 

Harry Edwards 
Local F 

Rodney Gilbert 
Local C 
Larry Kaiser 
Business Representative 
Bert Hughes 
Local A 
Herb Johnson 
Local F 
E. M. Larson 
Local A 


Local F 
Pete Pioli 
Local C 
John Sullivan 
Business Representative 
D. Lyle Pittman 
Local C 
George Rees 
Local C 

Joe Romunseth 
Local C 

Harry Stockingeb 
Local C 
Ernest Taylor 
Local A 
Lee Tulin 
Local A 

William Whiteside 
Local F 
Herman Woeck 
Local C 


Truman Nelson 
Local A 


250 Exhibit P. 

BOEING AIRPLANE COMPANY 
SEATTLE 14, WASHINGTON 

November 28, 1947 

Mr. Harold J. Gibson, President 
Aeronautical Industrial District 
Lodge #751 
5502 Airport Way 
Seattle 8, Washington 

Dear Mr. Gibson 

As you no doubt have noted there has been considerable 
delay in this office in formulating a revised proposal from 



114 


the company to the union in connection with our current 
contract negotiations. The writer had started Messrs. 
Perkins and Esary to work on the revision prior to his 
departure for New Mexico and California but, due to 
the death of Mr. Esary ’s father, little was accomplished 
during the writer’s absence. 

Upon my return to Seattle and after scanning the work 
which had been done up to that time, it became obvious to 
me that we could not have a revision available to hand 
you before the first of December. In view of the fact 
that the first stage of the annual union elections is con¬ 
ducted prior to the middle of December, the writer deems 
it most inadvisable to submit any new proposition to the 
union at this time because of the fear that such an offer 
immediately will be made into a political campaign issue 
instead of being considered solely on its merits. 

It therefore has been decided that we will delay sub¬ 
mitting any further offer to you until after the campaign 
is over and the elections held. This decision however 
has no bearing on our availability or willingness to meet 
with representatives of the union for the purpose of con¬ 
tinuing negotiation at any time you desire. If and when 
representatives of either the District or the International 
union or both wish to meet with us, we will be glad to 
do so. 

Yours very truly, 

A. F. Logan, Director 
Industrial Relations 


AFL:j 

cc: C. L. Bentley 


AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751. L A. mt M. 
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253 Exhibit S. 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 


January 31, 1948 

Mr. A. F. Logan, Director 
Industrial Delations 
Boeing Airplane Company 
Seattle, Washington 

Dear Mr. Logan: 

As a result of the election for District Officers and Busi¬ 
ness Representatives held on January 6, 1948, the follow¬ 
ing were elected: 


Harold J. Gibson 
Dallas Parks 
John V. Carruth 
William Nee 
John Sullivan 
Larry Kaiser 
Jim Johnson 
Joe Fouty 


President 
Vice-President 
Secretary-Treasurer 
Sergeant-At-Arms 
Business Representative 
Business Representative 
Business Representative 
Business Representative 


Their term of office begins as of February 1, 1948. We 
request that the District President, Secretary-Treasurer, 
and the three incumbent Business Representatives have 
their indefinite leave of absence continued, and that Mr. Joe 
Fouty be placed on an indefinite leave of absence in ac¬ 
cordance with Article VII, Section C, Accumulation of 
Seniority, under the present Labor Relations Agreement. 


Very truly yours, 

Harold J. Gibson, 

President. 

HJG :go 

cc: Les Isaacson 
John Carruth 
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254 Exhibit T. 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 

March 8, 1948 

Mr. Les Isaacson 
Personnel Manager 
Boeing Airplane Company 
Seattle, Washington 

Dear Mr. Isaacson: 

We have been advised that Mr. Bert Hughes, Sick Com¬ 
mittee Chairman of our organization, has not had his leave 
of absence renewed under our present contract procedure. 

Therefore, we are requesting Mr. Hughes be continued 
on an indefinite leave of absence in accordance with Ar¬ 
ticle VII, Section C, Accumulation of Seniority under our 
present Labor Relations Agreement. 

This leave is to be a continuation of the leave of absence 
Mr. Hughes received per our request of January 24, 1941. 

Yours very truly, 

Harold J. Gibson, 

President. 

HJG :g© 

255 Exhibit U. 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 

April 14, 1948 

Mr. James D. Esary, Jr. 

Labor Relations Manager 
Boeing Airplane Company 
Seattle, Washington 

Dear Mr. Esary: 

In accordance with Article V of the Labor Relations 
Agreement, this will serve to inform the Boeing Airplane 
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Company that Mitchell Clay, Shop 910, Clock 51, has been 
selected to serve on the Safety Committee for the year 
1948, replacing Ed Griffin who was recently transferred 
to Supervision. 

The other representatives of the Union Safety Commit¬ 
tee are Claude Myrick, Shop 813, Clock 19, Ernest Taylor, 
Shop 304, Clock 472, and James Pierce, Shop 432, Clock 17. 

Very truly yours, 

Harold J. Gibson, 

President. 

HJG :go 
cc: Robinson 

256 Exhibit V. 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 

March 15, 1948 

Mr. A. F. Logan, Director 
Industrial Relations 
Boeing Airplane Company 
Seattle, Washington 

Dear Mr. Logan: 

This is to advise that the concluded negotiations for the 
proposed contract, as of March 1, 1948, were submitted to 
the District Council on March 2, and the Council referred 
the matter to the membership of the affiliated Local Lodges 
with District Lodge 751, International Association of Ma¬ 
chinists. 

The membership of the Local Lodges, in their regular 
and special-called meetings as of March 10 and March 11, 
took action authorizing the District Lodge to refer those 
matters still in dispute to arbitration in accordance with 
the Labor Relations Agreement in order to arrive at a 
new agreement. 
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It was further agreed that those Articles not in issue, 
namely, I, II, III, IV, V, VI, VIII, XI, XII, XIII and 
XIV were acceptable as negotiated. 

Very truly yours, 

Habold J. Gibson, 

President. 

HJG:go 

257 Exhibit W. 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 

April 20, 1948 

Mr. A. F. Logan, Director 
Industrial Relations 
Boeing Airplane Company 
Seattle, Washington 

Dear Mr. Logan: 

We are submitting to you another counter-proposal for 
the Submission to Arbitration. We are fully aware of the 
intent and meaning of our last conversation with you and 
the stipulation that the Company would not have any fur¬ 
ther authority to arbitrate other than under the conditions 
set forth in their proposal. However, we are very sin¬ 
cerely attempting to resolve our difficulties and are mak¬ 
ing you another counter offer. 

The several parts of this proposal are co-ordinated as 
one whole and any rejection or counter-proposal from you 
constitutes an automatic rejection of this whole proposal. 

Sincerely yours, 

Harold J. Gibson, 

President. 


HJG :go 
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258 COLLECTIVE BARGAINING 

AGREEMENT 

(Insert the language of the Negotiated Articles, exclu¬ 
sive of those sections of Articles VII, IX and X which 
have not been agreed to.) 

The present Article XIV, Duration, shall become Article 
XV, Duration. 

Article XIV 

The Collective Bargaining Agreement between the par¬ 
ties that preceded this new Collective Bargaining Agree¬ 
ment contained the following provision: 

“This agreement shall be and remain in full force and 
effect from the 16th day of March, 1946, to the 16th 
day of March, 1947, and thereafter until a new agree¬ 
ment has been reached by the parties either through 
negotiation or arbitration.” 

Pursuant to the above-quoted provision, the parties, 
after negotiation, have agreed to the new Articles I, II, III, 
IV, V, VI, VIII, XI, XII, XIII, XIV and XV as set forth 
in this new agreement. The parties have not agreed to 
new Articles VII, IX and X and pursuant to the above- 
quoted provision agree to submit the matter of such new 
Articles VII, IX and X to arbitration. In accordance with 
and subject to the above-quoted provision, work shall con¬ 
tinue under the terms of Articles VII, IX and X of the 
preceding Collective Bargaining Agreement and new Arti¬ 
cles VTI, IX and X shall be effective as and at such dates 
as are awarded by a Board of Arbitration in accordance 
with the Submission to Arbitration executed by the parties 
simultaneously herewith. The language of Articles VH, 
IX and X of the preceding Collective Bargaining Agree¬ 
ment is set forth in Exhibit A attached hereto. 

259 Submission to Arbitration. 

This Agreement, made and entered into at Seattle, 
Washington, by and between Boeing Airplane Company, 
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a corporation (hereinafter referred to as “the Company”), 
and the Grand Lodge of the International Association of 
Machinists and the Aeronautical Industrial District Lodge 
No. 751 of the International Association of Machinists 
(hereinafter together referred to as “the Union”); 

WlTNESSETH that. 

Whereas, the parties executed a collective bargaining 
agreement dated January 5, 1944, as amended March 16, 
1946 (hereinafter referred to as the “old agreement”), 
relating to the rates of pay, wages, hours of employment 
and other conditions of employment of employees within 
the collective bargaining unit covered by the old agree¬ 
ment; and 

Whereas, the parties have been in negotiations relating 
to a new collective bargaining agreement regulating the 
rates of pay, wages, hours of employment and other con¬ 
ditions of employment of employees within the collective 
bargaining unit covered by the old agreement and pursuant 
to said negotiations have reached agreement as to the lan¬ 
guage to be contained in new Articles I, II, III, IV, V, VT, 
VIII, XI, XII, XIII, XIV and XV of a new Collective 
Bargaining Agreement, but have been unable to reach an 
agreement as to the issue of changes in the Seniority provi¬ 
sions proposed by the Company, Article VII; issue of the 
proposal of the Union for paid holidays and the proposal 
of the Company for compulsory overtime under Article 
IX; and the issue of an increase in wages proposed 
260 by the Union of 15 cents per hour, effective March 
16, 1947, and an additional increase of 25 cents per 
hour, effective March 16, 1948, Section A of Article X, 
Wages. The said Articles VII, IX and X as finally 
amended to be contained in such new Collective Bargain¬ 
ing Agreement; and 

Whereas, the parties have simultaneously with the exe¬ 
cution of this submission agreement executed a Collective 
Bargaining Agreement (hereinafter referred to as the 
“new agreement”) a copy of which is attached hereto as 
Exhibit B, which new agreement contains said Articles I, 
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n, III, IV, VI, VII, VIII, XI, XII, XIII, XIV and XV, 
but provides that Articles VII, IX and X as awarded by 
the Board of Arbitration in accordance with this Submis¬ 
sion to Arbitration shall be incorporated in the new agree¬ 
ment and shall be effective as of the date determined by 
the Board of Arbitration as herein provided; and 

Whereas, the parties desire to submit the matter of 
amending Articles VII, IX and X and their effective dates 
to arbitration, subject to and in accordance with this sub¬ 
mission of arbitration; 

Now, Therefore, it is hereby agreed: 

1. The Board of Arbitration shall be selected as follows: 

Two persons selected by the Company within 24 hours 

from the date of this agreement. 

Two persons selected by the Union within 24 hours from 
the date of this agreement. 

These four members to select a chairman within 48 
hours from the date of the signing of this agreement. 
261 In case of their failure to agree on a chairman 
within such time, the selection shall be made by 
Cyrus Ching, Director of Federal Mediation and Concilia¬ 
tion Service of the United States Government. The Union 
and the Company shall take care of any compensation or 
expenses of their respective representatives on the Board. 
The chairman of the Board shall receive a per diem fee 

of $.for each day that the Board is in session 

on said arbitration, together with his living and traveling 
expenses in connection therewith, and in addition shall be 

entitled to a fee of $.upon the making of the 

award as herein specified. It shall be the obligation of 
the Union and the Company each to pay one-half of the 
fees and expenses due the chairman of the Board. 

2. In accordance with and subject to Article.of 

the new agreement, Articles VII, IX and X of the new 
agreement shall become effective as of the date determined 
by the Board of Arbitration and shall remain in full force 
and effect as part of the new agreement in accordance with 
the terms of this Submission to Arbitration. 
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3. The Board, at the time and place specified herein, 
shall conduct a hearing on the matter of new Articles Vil, 
IX and X of the new agreement. At the conclusion of 
such hearing the award of the Board shall consist of the 
language of such new Articles VII, IX and X, the effective 
date of which new articles shall be determined by the 
Board of Arbitration in accordance with and subject to 
Section 2 hereof. 

4. Consistent with the foregoing, the scope of the hear¬ 

ing and the award of the Board shall be limited to 
262 the following issues and the award of the Board 
relating to the new Articles VII, IX and X shall 
constitute its decision on such issues: 

A. The proposals of the Company to amend the provi¬ 
sions on Seniority, Article VII. The Union proposes that 
Article VII continue unchanged. 

B. The proposal of the Union to amend Sections C and D 
of Article IX so as to provide for the holidays to be paid 
for at straight time when not worked and at triple the 
regular rate when worked. The Company proposal is 
that overtime shall be compulsory rather than on a vol¬ 
untary basis as heretofore. 

C. The Union proposal that the hourly wage rates in 
the past agreement shall be increased 15 cents per hour, 
effective March 16, 1947, and shall be increased a further 
25 cents per hour, effective March 16, 1948, or a total of 
40 cents increase of hourly wage rates, as set forth in 
Article X, Section A. The Company proposal is the said 
hourly wage rates to be increased 15 cents per hour. 

5. The first session of the Board shall be held at 10:00 

a. m. on the.day of.at 

.or as soon thereafter as rea- 

(location) 

sonably possible in the judgment of the Board. The chair¬ 
man shall preside over all hearings, fix the dates for hear¬ 
ing and take adjournments thereof and take such steps 
as he may deem necessary to preserve good order at hear- 
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ings. Each party shall be given due notice fo any hearing. 
Each hearing shall be held at such location and shall com¬ 
mence at 10:00 a. m., adjourn at 12:00 noon, reconvene at 
2:00 p. m. and adjourn for the day at 4:00 p. m., unless 
earlier adjourned by the chairman. All members of 
283 the Board shall be present at each hearing. If either 
party neglects to appear before the Board after 
reasonable notice, the Board may nevertheless proceed to 
hear and determine the controversy upon the evidence 
which is produced before it. 

6. Each party shall pay one-half of the rental and ex¬ 
penses in connection with the use of the place of hearing 
for the purposes above indicated. A qualified court re¬ 
porter, mutually agreeable to the parties, shall prepare a 
typewritten record of the proceedings, the original of 
which will be supplied to the Board for its consideration. 
Each party shall bear one-half of the charge of such re¬ 
porter of reporting the proceedings and preparing such 
record. Each party shall pay for any copies of the record 
that it may order. 

7. The Board shall hear such of the evidence and argu¬ 
ments offered by the parties as the Board may deem neces¬ 
sary to determine the issues submitted to the Board con¬ 
sistent with the terms of this agreement, the Board being 
the judge of the admissibility, competency, relevancy, ma¬ 
teriality and weight of the evidence. Questions relating to 
the order of presentation of any evidence or arguments 
shall be determined by the Board. 

8. The Board shall reserve any announcement of its 
award until it is made. The award shall be deemed to 
have been made when it is reduced to writing in its en¬ 
tirety, is signed by a majority of the members of the Board, 
and a duplicate signed counterpart is delivered to the 
Company and to the Union. A majority of the members 
of the Board shall be required to determine the award, or 

to take any other action provided for herein. 

264 9. The award rendered pursuant to the agreement 

shall be final and binding upon the parties. 
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10. The award shall be rendered promptly and not later 
than 30 days from the date of closing the hearings. 

For the Company: For the Union: 


265 Exhibit X. 

AERONAUTICAL INDUSTRIAL DISTRICT LODGE 751 

April 20, 1948 

Mr. A. F. Logan 
Director Industrial Relations 
Boeing Airplane Company 
Seattle, Washington 

Dear Mr. Logan: 

For a period in excess of fourteen months, we have fruit¬ 
lessly bargained for a new contract. The additional 
period of over five weeks has been consumed in a sincere 
attempt to submit all disputed issues to arbitration. A 
refusal on your part to permit the issue of retroactivity 
to be arbitrated and our mutual inability to agree on the 
impartial arbitrator led us to submit a compromise “Sub¬ 
mission to Arbitration” proposal, which you have re¬ 
jected. 

Therefore, in an attempt to arrive at an agreement we 
are submitting the following proposals to cover Articles 
VII, IX and X, the articles presently in dispute. In order 
to agree upon the new contract in the interest of continuous 
employment and productivity, both for the employees and 
management of the Boeing Airplane Company, the wages 
and other parts of this proposal are less than that granted 
in comparable industries locally and nationally. This is 
strictly a compromise proposal. This offer is made on 
condition that, unless this proposal is accepted in whole by 
you on or before 12 o’clock, on April 21st, 1948, it is 
automatically withdrawn and cannot be used by you in 
any way in arbitration proceedings. In which case Lodge 
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751 reserves the right to take appropriate ac tion includ - 
^-Htg^-Hrwrk stoppage. 

Very truly yours, 

Harold J. Gibson, 

President. 

HGGanf 

266 The Union proposes that those Articles previously 
negotiated between the Company and the Union, 
namely, Articles I, II, m, IV, V, VI, VIII, XI, XII, 
XIII and XIV incorporated in the proposal submitted to 
the membership as proposed by the Company, and as 
negotiated between the parties as of March 2, 1948, and 
as previously accepted by the Union per letter of March 
15, 1948, and as accepted per letter from the Company as 
of April 8, 1948, be incorporated into the new agreement. 

For those items in dispute, namely Articles VII, IX and 
X, the Union proposes that Article VII, Seniority, shall 
contain the same language that is now existent in the con¬ 
tract between the parties, except, Article VII, Section A, 
Paragraph 1, Article VII, Section B and Article VLL, Sec¬ 
tion C, which has previously been negotiated between the 
parties. 

That the language of Articles IX and X shall consist of 
the following: 

Article IX. 

HOURS OF LABOR. 

Section A. Standard Work Day amd Work Week. 

1. (a) The first shift, or any part thereof, may be 
started at any time between 6:30 a. m. and 8:30 a. m.; the 
second shift, or any part thereof, at any time between 
3:00 p. m. and 5:00 p. m.; the third shift, or any part \ 

thereof, at any time between 11:30 p. m. and 1:30 a. m. 
of the following day, and the working schedules may be 
changed within the above hours, from time to time as con¬ 
ditions may indicate. 
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(b) The Company shall notify the Union in advance of 
any changes in the working schednles set forth in (a) of 
this Article and all problems incident thereto shall be 
worked out between the Union and the Company. 

2. Employees on first shift and employees on second 
shift will work eight (8) hours and be accorded one-half 
( y 2 ) hour off for lunch. Employees on third shift will 
work six and one-half {S 1 /*) hours and be accorded one-half 
hour off for lunch. Employees shall not receive compen¬ 
sation for time off for lunch periods. It is agreed that 
lunch periods will be assigned in relation to the starting 
time of the shifts, and it is further agreed that the Com¬ 
pany may rearrange such lunch period schedules as con¬ 
ditions may indicate. 

267 3. For each employee, five (5) shifts during the 

period beginning at 11:30 p. m. Sunday night and 
ending at 1:30 a. m. Saturday morning shall constitute 
the standard work week. Time worked on any regular 
shift starting at 11:30 p. m. on Sunday or'on a holiday and 
time worked on any regular shift ending at 1:30 a. m. on 
Saturday or on a holiday shall not be construed to be 
overtime as specified in Section D, Article IX. 

4. The standard day for an employee shall be a period 
of twenty-four (24) consecutive hours, beginning at the 
starting time of his regular shift. 

Section B. Report Time. 

1. Any employee notified to report for work on other 
than a premium day and so reporting shall receive a min ¬ 
imum of eight (8) hours’ report time pay including shift 
differential if applicable, provided that any employee who 
is regularly scheduled to work less than eight (8) hours 
per day (except on regular third shift) shall receive report 
time equivalent to the number of hours that he is regularly 
scheduled to work per day multiplied by his regular rate 
of pay including shift differential if applicable. 

2. Any employee notified to report for work on a pre¬ 
mium day and so reporting shall receive the premium 
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rate for the hours he works. If after so reporting the 
hours worked are less than the number of hours in his 
regular shift, he shall also receive report time pay at the 
regular non-premium rate for the remaining number of 
hours in such regular shift. 

3. Report time will not apply in cases of emergency 
shutdown arising out of a condition beyond the Company’s 
control. 

Section C. Overtime. 

Time worked in excess of the regular shift in any one 
day during the regular work week shall be paid for at 
one and one-half times the regular rate for the first two 
(2) hours, thereafter double the regular rate shall be 
paid. Work performed on Saturday shall be paid for at 
one and one-half times the regular rate for the standard 
shift; thereafter, double the regular rate shall be paid. 
Work performed on Sunday shall be paid for at double 
the regular rate. Any employee starting work on Sunday 
before 11:00 p. m. shall receive double the regular rate 
for all continuous hours (disregarding lunch periods) of 
work performed by him thereafter, irrespective of whether 
such continuous work extends into Monday. When the ■ 
production schedules make overtime work necessary, the 
Company will solicit and use volunteers from the group 
on the job and the Union will give full cooperation in order 
that such volunteers may be obtained. Overtime work 
will be rotated among employees on the job insofar as 
practicable. 

268 Section D. Holidays. 

1. The following holidays shall be observed by the Com¬ 
pany for the purpose set forth in this Section D: 

New Year’s Day 
Washington’s Birthday 
Memorial Day 
Fourth of July 
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Labor Day 
Armistice Day 
Thanksgiving Day 
Christmas 

2. Shonld any of the above holidays fall on Sunday, the 
following Monday shall be considered as a holiday. 

3. A holiday falling on Saturday for an employee not 
regularly scheduled to work on Saturday shall not be con¬ 
sidered as a holiday for purposes of pay, unless worked. 

4. Employees actively working for the Company shall 
receive eight hours’ pay at their regular rate in effect at 
the time the holiday occurs, plus shift differential, if ap¬ 
plicable. 

5. Employees who are required to work on the above- 
named holidays shall be paid at triple their regular rate, 
plus shift differential, if applicable. This triple time rate 
shall provide the employee his entire compensation for the 
period covered. 

6. If a holiday falls on Sunday and is observed the fol¬ 
lowing Monday, holiday premium pay shall be considered 
payable for hours worked on the Monday rather than for 
hours worked on the Sunday. 

7. Should a holiday occur while an employee is on vaca¬ 
tion, the employee shall be allowed to take one extra day 
of vacation with pay in lieu of the holiday as such. 

8. No employees shall be compensated for a holiday not 
worked unless such employee has worked the day preced¬ 
ing the holiday except when the holiday falls on Sunday, 
in which case the employee shall have worked the preced¬ 
ing Friday. The only exceptions to this rule shall be 
where the Company prevents the employee from working, 
or an employee can furnish satisfactory proof to the Com¬ 
pany that he was incapacitated by accident or illness. 
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Abticle X. 
WAGES. 


Section A.—Wage Rates 


1. Effective March 16, 1948, the basic hourly wage rates 
for employees covered by this agreement in Labor Grades 
1, 2, 3, 4, 5, 6, 7, 8, 9 and 10 shall be as follows: 
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Labor Grade 1—$2.10 
Labor Grade 2—$2.00 
Labor Grade 3—$1.93 
Labor Grade 4—$1.85 
Labor Grade 5—$1.78 


Labor Grade 6—$1.68 
Labor Grade 7—$1.58 
Labor Grade 8—$1.49 
Labor Grade 9—$1.40 
Labor Grade 10—$1.30 


2. There shall be a shift differential of ten (10) cents 
per hour, applicable to second and third shifts. 

Section B. Pay Days. 

Pay days for employees under this agreement on all 
shifts shall be on Friday of every second week at which 
time they will be paid through Thursday of the preceding 
week. 

Section C. Wage Payment Basis. 

Employees shall be paid for time actually worked com¬ 
puted to the nearest one-tenth (1/10) hours (provided 
that for employees working on the third shift time shall 
be computed on the basis of eight (8) hours’ pay for six 
and one-half (6%) hours’ work). 

The Rate fob Ovebtime Pubposes Shall be the 
Converted Rate. 

t 

Fibst Shift: Base Rate—Converted Rate. 

Second Shift : Base Rate—Shift Differential—Con¬ 
verted Rate. 

Thibd Shift: Base Rate—Shift Differential X 8—Con¬ 
verted Rate. 

Section D. Reduction of Wages. 

1. No employee shall receive a reduction in wage rates 
so long as he performs the assigned work functions set 
forth in the job description under which he is assigned. 
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2. No employee shall receive a reduction in wages as a 
result of the initial application of this agreement. 

3. No one now employed or employed in the future shall 
be transferred or assigned new duties or rehired, at a 
lower rate of pay, than he is now receiving, unless specific 
authorization by the Union in writing is granted in each 
case. 

Section E. New Assignments. 

When employees are assigned to work in a higher or 
lower labor grade the new pay rate shall be effective in 
the employee’s pay check not later than the second pay 
day subsequent to the date on which the new assignment 
is made. 

Section F. Instructors. 

Employees assigned as instructors shall receive ten (10) 
cents per hour above their regular rate of pay for the pe¬ 
riod of time they are assigned as instructors.. 

270 Instructors shall be selected from employees work¬ 
ing in Grade A or above on jobs in Labor Grade 5 
or above, and shall not be required to instruct more than 
ten (10) men at one time. 

Section G. 

It is agreed that any wages granted to other employees 
over and above the established base wages now being 
paid, shall also apply to those employees engaged as ap¬ 
prentices and those employees that are designated as 
nurses. 
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Exhibit Y. 

April 21, 1948 

Mr. Harold J. Gibson, President 
Aeronautical Industrial District Lodge 751 
5502 Airport Way 
Seattle 8, Washington 

Dear Mr. Gibson: 

This is to acknowledge your two letters to the Com¬ 
pany of April 20, 1948. 

With the first of these letters, your negotiating committee 
delivered your counter-proposal for a Submission to Arbi¬ 
tration. This counter-proposal was, in effect, a repetition 
of the demands that you have insisted upon in connection 
with arbitration, and if such proposal were accepted it 
would have required the Company to empower a Board of 
Arbitration to grant a retroactive pay award contrary to 
the plain terms of the present collective bargaining agree¬ 
ment between the Company and the TJnion. Your nego¬ 
tiating committee was informed that the Company could 
not agree to such a proposal for arbitration. 

The committee then delivered your second letter of April 
c20, 1948, in which you stated that unless the Union pro¬ 
posal, which was attached to the second letter, is accepted 
in its entirety by the Company before noon today, Lodge 
751 reserves the right to take appropriate action, including 
a work stoppage. 

As you know, the Company’s previous wage offers to 
your members in 1947 and 1948, which you rejected, would 
have maintained rates of pay for them substantially greater 
than those of any other employees in the aircraft manu¬ 
facturing industry in the United States. Nevertheless, the 
proposal attached to your second letter, which is the first 
definite wage proposal you have made to the Company 
this year, demands twice the amount of the Company’s 
1948 offer. Your demand, if met, would immediately place 
Boeing wage scales far above and completely out of line 
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with the wage scales of any other company in the aircraft 
manufacturing industry. In addition, your proposal con¬ 
tained other demands, including eight paid holidays and 
the retention of substantially all of the provisions of the 
present contract which seriously impede and obstruct ef¬ 
ficient operations, from which provisions the Company has 
sought relief in order to meet necessary production require¬ 
ments. 

The Company therefore cannot accept your proposal. 

The contract between the Company and Local 751 and 
the International Association of Machinists is in full force 
and effect. In your second letter you “reserve the right** 
to cause a work stoppage. Such action would be in direct 
violation of the contract including the “no strike** provi¬ 
sions thereof. 

Very truly yours, 

Boeing Airplane Company. 

A. F. Logan, Director 

Industrial Relations. 

272 Exhibit Z. 

BOEING AIRPLANE COMPANY 
SEATTLE 14, WASHINGTON 

April 25, 1948 

Aeronautical Industrial District 
Lodge #751 
5502 Airport Way 
Seattle, Washington 

Gentlemen: 

Since the members of Lodge #751, at your direction, are 
engaging in a strike in violation of Section 8 (d) of the 
National Labor Relations Act, they have lost their status 
as employees of this Company for the purposes of Sec¬ 
tions 8, 9 and 10 of this Act. It follows that, as far as 
the Boeing Airplane Company is concerned, Lodge #751 
is not a collective bargaining representative under the 
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National Labor Relations Act. If and when there are any 
meetings or dealings with you in the future, such meet¬ 
ings or dealings will be subject to the above conditions. 

Yours very truly, 

A. F. Logan, Director 
Industrial Relations. 

AFL :o 

274 Exhibit BB. 

TELEGRAM 

SEATTLE, WASHINGTON- APE. 22, 1948 

HABVEY W. BROWN, PRESIDENT 
INTERNATIONAL ASSN. OF MACHINISTS 
9TH ST & MT VERNON PL NW 
WASHINGTON, D. C. 

AT 12 :30 A. M. TODAY LOCAL 751 OF THE INTERNATIONAL ASSOCIA¬ 
TION OF MACHINISTS CAUSED ITS MEMBERS TO STRIKE AT THE 
BOEING AIRPLANE COMPANY^ PLANT IN SEATTLE. OUR OPERA¬ 
TIONS ARE PICKETED TODAY. PLEASE ADVISE BY RETURN WIRE IF 
THIS ACTION WAS SANCTIONED BY THE INTERNATIONAL ASSOCIA¬ 
TION OF MACHINISTS. 

BOEING AIRRPLANE COMPANY 
WILLIAM M. ALLEN 

275 Exhibit CC. 

TELEGRAM 

wuxi8pd 

BY WASHINGTON DC APR 23 1948 1120a 

WILLIAM M ALLEN, PRESIDENT 
BOEING AIRPLANE COMPANY 

INTERNATIONAL ASSOCIATION OF MACHINISTS EXECUTIVE COUN¬ 
CIL DID NOT SANCTION STRIKE AT THE BOEING AIRPLANE COM¬ 
PANY'S PLANT IN SEATTLE. YOUR APRIL 22 TELERGAM RECEIVED 
AFTER OFFICE HOURS. 

H W BROWN, PRESIDENT 
INTERNATIONAL ASSN. OF MACHINISTS 

852a 
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Exhibit DD. 
TELEGRAM 


HM 1112 106 NT, CHG BAC 

HABVEY W. BROWN, PRESIDENT 
INTERNATIONAL ASSN. OF MACHINISTS 
9TH ST & MT VERNON PL NW 
WASHINGTON, D. C. 

APPRECIATE YOUR WIRE STATING YOU DID NOT SANCTION STRIKE. 
I WISH TO POINT OUT THAT NO NOTICES WERE GIVEN BY LOCAL 
751 WHICH WOULD CONSTITUTE COMPLIANCE WITH SECTION 8d 
OF THE NATIONAL LABOR RELATIONS ACT; THAT INDIVIDUALS REP¬ 
RESENTED BY LOCAL 751 ARE ENGAGING IN A STRIKE IN VIOLATION 
OF THIS SECTION; THAT THESE INDIVIDUALS HAVE THEREFORE 
LOST THEIR STATUS AS EMPLOYEES OF THIS COMPANY; AND AS 
A CONSEQUENCE, LOCAL 751 DOES NOT AT THE PRESENT TIME 
CONSTITUTE A COLLECTIVE BARGAINING AGENT UNDER THE NA¬ 
TIONAL LABOR RELATIONS ACT. I FEEL YOU SHOULD HAVE THIS 
INFORMATION AND I INVITE ANY SUGGESTIONS YOU MAY HAVE IN 
LIGHT OF THIS SITUATION. 

BOEING AIRRPLANE COMPANY 
WILLIAM M. ALLEN 

4-23-48 

277 Exhibit EE. 

TELEGRAM 

WASHINGTON, D. C. 

APRIL 24, 1948 

MB. WILLIAM M. ALLEN 
BOEING AIRPLANE COMPANY 
SEATTLE, WASHINGTON 

REUBTEL APRIL 23RD. RESPONDING TO YOUR INVITATION I SUG¬ 
GEST A SUBCOMMITTEE FROM OUR GENERAL EXECUTIVE COUNCIL 
COME TO SEATTLE AND DISCUSS THIS ENTIRE MATTER WITH YOU. 
PLEASE ADVISE. 

H. W. BROWN 

B/BF 

9:25 a.m. 
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Exhibit FF. 

TELEGRAM 


HARVEY W. BROWN, PRESIDENT 
INTERNATIONAL ASSN. OF MACHINISTS 
9TH ST & MT VERNON PL NW 
WASHINGTON, D. C. 

IN REPLY TO THE SUGGESTION CONTAINED IN YOUR TELEGRAM OF 
APRIL 24, WE WILL BE PLEASED TO MEET WITH A COMMITTEE OF 
YOUR GENERAL EXECUTIVE COUNCIL. 

BOEING AIRBPLANE COMPANY 
WILLIAM M. ALLEN 

4-24-48 

rec1109am 

279 Exhibit GG. 

TELEGRAM 


MR. WILLIAM M. ALLEN 
BOEING AIRPLANE COMPANY 
SEATTLE, WASHINGTON 

BEURTEL APRIL 24. SUBCOMMITTEE ARRIVING SEATTLE LATE 
TUESDAY MORNING. THEY WILL CONTACT YOU ABOUT 1:00 PM. 

H W BROWN, PRESIDENT 
INTERNATIONAL ASSN. OF MACHINISTS 

b/as 
2:30 pm 

280 Exhibit HH. 

WASHINGTON DC MAY 6 1948 

WILLIAM M ALLEN, PRESIDENT 

BOEING AIRCRAFT CORP SEATL 

THE STOPPAGE OF WORK AT THE PLANT OF THE BOEING AIRCRAFT 
CORPORATION AT SEATTLE WASHINGTON SINCE APRIL 22 1948 IS A 
MATTER OF GREAT POBLIC CONCERN. THE PUBLIC INTEREST RE¬ 
QUIRES THAT COLLECTIVE BARGAINING NEGOTIATIONS FOR THE 
EARLY SETTLEMENT OF THE CURRENT LABOR DISPUTE BE CARRIED 
ON WITH ALL EXPEDITION. ACCORDINGLY I REQUEST THE APPRO- 



PRIATE REPRESENTATIVES OF THE BOEING AIRCRAFT CORPORATION 
AND THE INTERNATIONAL ASSOCIATION OF MACHINISTS TO MEET 
IN JOINT CONFERENCE WITH REPRESENTATIVES OF THIS SERVICE 
AT ROOM 3412 IN THE OFFICES OF THE SERVICE ON MAY 10 1948 
DEPARTMENT OF LABOR BUILDING 14TH AND CONSTITUTION AVE¬ 
NUE WASHINGTON D.C. AT 2:30 PM THIS CONFERENCE IS BEING 
CALLED FOR THE PURPOSE OF AIDING IN THE SETTLEMENT OF 
THE CURRENT DISPUTE 

CYRUS S CHING DIRECTOR FEDERAL MEDIATION AND 
CONCILIATION SERVICE 

281 Exhibit II. 

may 61948 

CYRUS S CHING DIRECTOR 

FEDERAL MEDIATION AND CONCILIATION SERVICE 
DEPARTMENT OF LABOR BUILDING 
14TH AND CONSTITUTION AVE 
WASHINGTON D C 

RECEIPT IS ACKNOWLEDGED OF YOUR TELEGRAM DATED MAY 6, 
1948, IN WHICH YOU REQUEST THAT REPRESENTATIVES OF THE 
BOEING AIRPLANE COMPANY AND THE INTERNATIONAL ASSOCIA¬ 
TION OF MACHINISTS MEET IN JOINT CONFERENCE WITH YOU 
REPRESENTATIVES IN ROOM 3412, DEPARTMENT OF LABOR BUILD¬ 
ING, WASHINGTON, D. C. AT 2:30 PM ON MAY 10, 1948. YOU 
REFER TO THE STOPPAGE OF WORK AT OUR SEATTLE PLANT AND 
STATE THAT THE PUBLIC INTEREST REQUIRES THAT COLLECTIVE 
BARGAINING NEGOTIATIONS FOR THE EARLY SETTLEMENT OF THE 
DISPUTE BE CARRIED ON WITH ALL EXPEDITION. THIS WORtf 
STOPPAGE IS NOT ONLY CONTRARY TO THE PUBLIC INTEREST BUT 
IS ALSO SERIOUSLY INJURING THE COMPANY, ITS CUSTOMERS, ITS 
EMPLOYEES AND THOSE ON STRIKE. HOWEVER, AS WE ADVISED 
YOUR REPRESENTATIVES ON APRIL 28, THE STRIKE VIOLATED THE 
THEN EXISTING LABOR CONTRACT AND IS IN VIOLATION OF SEC¬ 
TION 8(d) OF THE NATIONAL LABOR RELATIONS ACT. THE PUR¬ 
POSE OF THIS SECTION IS TO PROTECT AN EMPLOYER WHO IS THE 
VICTIM OF AN ILLEGAL STRIKE BY REMOVING THE COLLECTIVE 
BARGAINING RIGHTS OF THOSE ENGAGED IN THE STRIKE, A RESULT 
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WHICH CONGRESS HAS REGARDED AS PROPER AND CONSTRUCTIVE 
UNDER SUCH CIRCUMSTANCES. THEREFORE, IF THE PURPOSE OF 
YOUR MEETING IS TO BRING THE PARTIES INTO COLLECTIVE BAR¬ 
GAINING NEGOTIATIONS, WE MUST RESPECTFULLY DECLINE TO AT¬ 
TEND. IF YOU SO DESIRE, OUR REPRESENTATIVES WILL ATTEND 
FOR THE PURPOSE OF GIVING THOSE PRESENT COMPLETE FACTS 
IN SUPPORT OF OUR POSITION THAT THE STRIKE IS ILLEGAL. 
HOWEVER, YOUR ATTENTION IS CALLED TO THE FACT THAT THIS 
ISSUE IS NOW PENDING BEFORE THE NATIONAL LABOR RELATIONS 
BOARD. IF YOU DESIRE THAT THE COMPANY BE REPRESENTED 
FOR THE PURPOSES ABOVE INDICATED, THE COMPANY WILL BE 
REPRESENTED BY JAMES P MURRAY, VICE PRESIDENT: JAMES D 
ESARY, LABOR RELATIONS MANAGER: AND DEFOREST PERKINS OF 
COUNSEL. WE AWAIT YOUR ADVICE. 

BOEING AIRPLANE CO 
WILLIAM M ALLEN, PRESIDENT 

282 Exhibit JJ. 

may 7, 1948 

DC WASHINGTON DC MAY 7, 1948 

WILLIAM M ALLEN 

PRESIDENT BOEING AIRPLANE CO 

I AM REPLYING TO YOUR TELEGRAM DATED MAY 7 IN WHICH YOU 
RESPECTFULLY DECLINED INVITATION TO ATTEND JOINT CONFER¬ 
ENCE WITH THE UNION AND REPRESENTATIVES OF THIS SERVICE 
FOR THE PURPOSES DESCRIBED IN MY TELEGRAM OF MAY 6. YOU 
STATED THAT YOUR REPRESENTATIVES WILL ATTEND FOR THE 
PURPOSE OF GIVING THOSE PRESENT COMPLETE FACTS IN SUPPORT 
OF YOUR POSITION THAT THE CURRENT STRIKE IS ILLEGAL. THE 
ATTENTION OF THE COMPANY AND THE UNION IS DIRECTED TO 
THE NATIONAL POLICY AND PROCEDURE SET FORTH IN SECTION 
204 OF THE LABOR MANAGEMENT RELATIONS ACT 1947. THAT 
SECTION PROVIDES THAT IN ORDER TO PREVENT OR MINIMIZE 
INTERRUPTIONS OF FREE FLOW OF COMMERCE GROWING OUT OF 
LABOR DISPUTES REPRESENTATIVES OF EMPLOYERS AND EMPLOYEES 

IN ANY INDUSTRY AFFECTING COMMERCE SHALL PARTICIPATE 

# 
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FULLY AND PROMPTLY f< IN SUCH MEETINGS AS MAY BE UNDER¬ 
TAKEN BY THE SERVICE UNDER THIS ACT FOR THE PURPOSE OF 
AIDING IN A SETTLEMENT OF THE DISPUTE.” THE CURRENT 
DISPUTE BETWEEN YOUR COMPANY AND INTERNATIONAL ASSO¬ 
CIATION OF MACHINISTS FALLS WITHIN THIS DESCRIPTION. AC¬ 
CORDINGLY I AM AGAIN REQUESTING APPROPRIATE REPRESENTA¬ 
TIVES OF YOUR COMPANY AND THE UNION TO MEET IN JOINT 
CONFERENCE WITH REPRESENTATIVES OF THE SERVICE AT THE 
TIME AND PLACE SET FORTH IN MY TELEGRAM OF MAY 6 AND TO 
PARTICIPATE IN “SUCH MEETINGS AS MAY BE UNDERTAKEN BY 
THE SERVICE” UNDER THE LABOR MANAGEMENT RELATIONS ACT 
“FOR THE PURPOSE OF AIDING IN A SETTLEMENT OF THE DIS¬ 
PUTE.” AT SUCH MEETINGS THE PARTIES WILL HAVE A FULL 
OPPORTUNITY TO BRING TO THE ATTENTION OF EACH OTHER AND 
OF THE SERVICE ANY CONSIDERATIONS WHICH THEY FEEL SHOULD 
LIMIT DISCUSSION TO MATTERS DEEMED BY THEM TO BE APPRO¬ 
PRIATE. 

CYRUS S CHING DIRECTOR FEDERAL MEDIATION AND 
CONCILIATION SERVICE 

283 Exhibit KK 

may 7 1948 

MB. CYRUS S. CHING 

DIRECTOR, FEDERAL MEDIATION AND 
CONCILIATION SERVICE 
DEPARTMENT OF LABOR BUILDING 

14th and constitution ave 

WASHINGTON, D. C. 

THIS IS IN REPLY TO YOUR TELEGRAM DATED MAY 7, 1948, IN 
WHICH YOU STATE THAT IT IS THE NATIONAL POLICY, UNDER SEC. 
204 OF THE LABOR MANAGEMENT RELATION ACT, 1947, THAT REP¬ 
RESENTATIVES OF EMPLOYERS AND EMPLOYEES PARTICIPATE IN 
ANY MEETINGS THAT YOU UNDERTAKE TO BRING ABOUT. WE 
RESPECTFULLY POINT OUT THAT THE NATIONAL POLICY YOU IN¬ 
DICATE HAS NO APPLICATION TO THE PRESENT SITUATION AT THIS 
PLANT. THIS STRIKE IS IN VIOLATION OF SECTION 8(d) OF THE 
ACT, WHICH SECTION REMOVES THE COLLECTIVE BARGAINING 
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RIGHTS OF EMPLOYEES SO INVOLVED. THE POLICY YOU INDICATE 
WOULD NEVERTHELESS REQUIRE THE EMPLOYER TO BARGAIN 
WITH THOSE ON STRIKE AND WOULD THEREFORE RENDER MEAN¬ 
INGLESS THE APPLICABLE PROVISIONS OF SECTION 8(d). CLEARLY 
CONGRESS INTENDED NO SUCH RESULT. AS STATED TO YOU IN 
MY TELEGRAM OF MAY 6, THE PURPOSE OF THIS SECTION IS TO 
PROTECT AN EMPLOYER WHO IS THE VICTIM OF AN ILLEGAL 
STRIKE BY REMOVING THE COLLECTIVE BARGAINING RIGHTS OF 
THOSE ENGAGED IN THE STRIKE, A RESULT WHICH CONGRESS HAS 
REGARDED AS PROPER AND CONSTRUCTIVE UNDER SUCH CIRCUM¬ 
STANCES. IF YOU DESIRE THE MEETING ON THE BASIS SET FORTH 
IN MY TELEGRAM OF MAY 6, PLEASE ADVISE. 

BOEING AIRPLANE CO. 

WILLIAM M. ALLEN, PRESIDENT 

284 Exhibit LL 

1948 may 8 

WILLIAM M. ALLEN, PRESIDENT 
BOEING AIRPLANE CO. 

SEATLE, WASHINGTON 


IN YOUR WIRES OF MAY SIX AND MAY SEVEN YOU INDICATED THAT 
THE COMPANY WOULD NOT COMPLY WITH MY REQUEST MADEj 
PURSUANT TO SECTION 204 OF THE LMRA TO ATTEND A JOINT 
CONFERENCE WITH REPRESENTATIVES OF THE IAM AND THIS 
SERVICE IN WASHINGTON DC APPARENTLY ITS DISINCLINATION 
TO ATTEND IS BASED UPON THE LEGAL GROUNDS THAT THE COM¬ 
PANY IS NOT OBLIGED TO BARGAIN COLLECTIVELY WITH THE 
UNION. THE SERVICE HAS NO AUTHORITY TO AND DOES NOT 
PASS ON THE MERITS OF YOUR APPLICATION OF THE PROVISIONS 
OF SECTION 8(D) OF THE ACT TO THE FACTS IN THE PRESENT 
CONTROVERSY. IT DOES NOT HAVE THE AUTHORITY OR INTEN¬ 
TION TO COMPEL YOUR ATTENDANCE AT MEETING NOR TO COMPEL 
THE PARTIES TO THE CONTROVERSY TO BARGAIN IF THEY DO NOT 
DESIRE TO DO SO. IT IS EVIDENT HOWEVER THAT THE PROMPT 
RESUMPTION OF THE IMPORTANT OPERATIONS IN YOUR PLANT 
AWAITS A SETTLEMENT OF THE PRESENT DISPUTE. THE PUBLIC 
INTEREST IN A PROMPT RESUMPTION OF WORK IS TOO CLEAR TO 
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REQUIRE COMMENT. IT APPEARS THAT THE CURRENT STOPPAGE 
OP WORK WILL BE OF INDEFINITE DURATION UNLESS BOTH PARTIES 
TO THE DISPUTE COOPERATE WITH EACH OTHER AND WITH THE 
EFFORTS OF THE SERVICE TO REACH A SETTLEMENT. FAILURE OF 
EITHER PARTY TO THE DISPUTE TO SO COOPERATE AND TO PARTICI¬ 
PATE IN ANY MEETINGS CALLED BY THE SERVICE PURSUANT TO 
SECTION 204 OF THE ACT PLACES A GREAT NATIONAL RESPONSI¬ 
BILITY UPON THEM. 

ACCORDINGLY PURSUANT TO SECTION 204 OF THE ACT I AM AGAIN 
REQUESTING THE REPRESENTATIVES OF THE COMPANY TO MEET 
AT THE TIME AND PLACE MENTIONED IN MY TWO PREVIOUS 

285 WIRES WITH REPRESENTATIVES OF THE SERVICE TO EXPLORE 
ALL MEANS AND METHODS OF EFFECTUATING A PROMPT 

SETTLEMENT OF THE DISPUTE AND A RESUMPTION OF OPERATIONS. 
THIS SERVICE HAS NO AUTHORITY TO AND CANNOT LIMIT THE 
AGENDA OF DISCUSSIONS AT ANY SUCH MEETING AS YOU REQUESTED 
IN YOUR SEVERAL WIRES. HOWEVER, AS INDICATED IN MY WIRE 
OF MAY SEVEN A FULL OPPORTUNITY WILL BE AFFORDED TO REP¬ 
RESENTATIVES OF ;THE COMPANY - TO RAISE AND DISCUSS ANY 
OBJECTIONS THEY MAY HAVE TO JOINT CONFERENCES AND TO 
BARGAINING COLLECTIVELY WITH THE UNION. 

FOR YOUR INFORMATION THE SERVICE HAS SCHEDULED A MEET¬ 
ING SIMILAR TO THAT ABOVE DESCRIBED WITH REPRESENTATIVES 
OF THE IAM FOR MAY TENTH. 

CYRUS S CHING DIRECTOR 
FEDERAL MEDIATION AND CONCILIATION SERVICE, 

286 Exhibit MM 

may 9,1948 

MR. CYRUS S. CHING, DIRECTOR, 

FEDERAL MEDIATION AND CONCILIATION SERVICE. 

YOUR TELEGRAM OF MAY 8 IS ACKNOWLEDGED. THIS IS TO ADVISE 
THAT REPRESENTATIVES OF THE COMPANY WILL NOT BE IN AT¬ 
TENDANCE AT THE MEETING YOU HAVE SCHEDULED FOR TOMOR¬ 
ROW. AS STATED IN MY PREVIOUS TELEGRAMS, WE WERE WILLING 
TO ATTEND THE MEETING AND PLACE BEFORE YOU THE FACTS 
RELATIVE TO THE ILLEGALITY OF THE STRIKE AT THIS PLANT 
BUT IT IS APPARENT THAT YOU DO NOT DESIRE A MEETING FOR 
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THIS PURPOSE AND THAT YOU DO NOT REGARD THE LEGALITY OB 
ILLEGALITY OF A STRIKE AS AFFECTING THE POLICIES OF YOUR 
OFFICE IN ANY WAY. YOU STATE THAT ALTHOUGH YOU HAVE NO 
AUTHORITY TO COMPEL AND DO NOT INTEND TO COMPEL OUR 
ATTENDANCE, NEVERTHELESS A GREAT NATIONAL RESPONSIBILITY 
IS PLACED ON THE COMPANY IF IT FAILS TO PARTICIPATE IN SUCH 
MEETINGS AS YOU MAY DECIDE TO CALL. BE ASSURED THAT THIS 
COMPANY IS WELL AWARE OF THE GREAT NATIONAL RESPONSIBIL¬ 
ITY THAT IS UPON IT AND THAT IT WILL CONTINUE TO DO ITS 
UTMOST TO MEET THAT RESPONSIBILITY IN THE MANNER IT 
DEEMS FAIR, PROPER AND CONSTRUCTIVE. HOWEVER, IN OUR 
OPINION THIS RESPONSIBILITY WILL NOT BE MET BY COLLECTIVE 
BARGAINING NEGOTIATIONS AT THE PRESENT TIME WITH THE 
STRIKING UNION OB IN THE ATTENDANCE AT MEETINGS LEADING 
UP TO SUCH NEGOTIATIONS. MAY WE POINT OUT THAT THERE 
IS ALSO A GREAT NATIONAL RESPONSIBILITY ON THE PART OF THE 
FEDERAL MEDIATION AND CONCILIATION SERVICE TO CARRY JQUT 
THE POLICIES ANNOUNCED BY CONGRESS IN THE LABOR MANAGE¬ 
MENT RELATIONS ACT. YOU HAVE BEEN ADVISED THAT THE 
STRIKE AT THIS PLANT IS IN VIOLATION OF SECTION 8(d) OF THAT 
ACT, RENDERING SECTION 204, ON WHICH YOU RELY, INAPPLIC¬ 
ABLE. CONGRESS HAS PLAINLY INDICATED IN SECTION 8(d) THAT 
UNDER SUCH CIRCUMSTANCES THE ADVISABILITY OF FURTHER 
COLLECTIVE BARGAINING, THE ADVISABILITY OF MEETINGS LEADING 
UP TO COLLECTIVE BARGAINING AND THE TIME THEREOF SHOULD 
BE LEFT TO THE DISCRETION OF THE EMPLOYER. AS STATED 
PREVIOUSLY, CONGRESS REGARDED THIS POLICY AS PROPER 
287 AND CONSTRUCTIVE UNDER THE CIRCUMSTANCES AND WE 
RESPECTFULLY SUBMIT THAT YOU SHOULD ADHERE TO 
THIS POLICY. YOU STATE THAT YOU HAVE ARRANGED A MEETING 
WITH THE INTERNATIONAL ASSOCIATION OF MACHINISTS WHICH 
IS THE PARENT OF THE ORGANIZATION THAT CAUSED THIS STRIKE. 
WE UNDERSTAND THAT IT IS WELL WITHIN THE POWER OF THE 
INTERNATIONAL TO TERMINATE THIS UNLAWFUL STRIKE. WHEN 
IT APPEARS ON THE BASIS OF OUR BEST INFORMATION THAT THE 
ADVICE AND ASSISTANCE OF YOUR GOOD OFFICES ARE INDICATED, WE 
SHALL ADVISE YOU IMMEDIATELY. 




WILLIAM M. ALLEN, 
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395 Respondents’ Exhibit No. 2 

(Rejected) 

(From Aero Mechanic, Thursday, March 4, 1948) 


[Excerpt from Labor Agreement proposed by Boeing, 

January 19, 1948] 

Article X 
Wages 


Section A . Wage Rates. 

1. Effective., 1948, the basic hourly 

wage rates for employees covered by this agreement in 
Labor Grades 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 shall be as 
follows: 

Labor Grade 1—$1.95 
Labor Grade 2—$1.85 
Labor Grade 3—$1.78 
Labor Grade 4—$1.70 
Labor Grade 5—$1.63 
Labor Grade 6—$1.53 
Labor Grade 7—$1.43 
Labor Grade 8—$1.34 
Labor Grade 9—$1.25 
Labor Grade 10—$1.15 

2. There also will be a rate of $1.05 per hour applicable 
to beginners without previous related experience. Such 
beginners shall be granted automatic escalation to a rate 
of $1.10 per hour upon completion of forty-five calendar 
days’ service, and shall be assigned to Labor Grade 10 
upon completion of ninety calendary days ’ service with the 
Company. 

3. There shall be a shift differential of ten (10) cents 
per hour, applicable to second and third shifts. 

Section B. Pay Days: 

Pay days for employees under this agreement on all 
shafts shall be on Friday of every second week at which 
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time they will be paid through Thursday of the preceding 
week. 

Section C. Wage Payment Basis. 

Employees shall be paid for time actually worked com¬ 
puted to the nearest one-tenth (1/10) hours (provided that 
for employees working on the third shift time shall be com¬ 
puted on the basis of eight (8) hours’ pay for six and one- 
half (61,4) hours’ work). 

Section D. Reduction of Wages. 

1. No employee shall receive a reduction in wage rate so 
long as he performs the assigned work functions set forth 
in the job description under which he is assigned. 

2. No employee shall receive a reduction in wages as a 
result of the initial application of this agreement. 

3. No one now employed or employed in the future shall 
be transferred or assigned new duties or rehired, at a 
lower rate of pay, than he is now receiving, unless specific 
authorization by the Union in writing is granted in each 
case. 

Section E. New Assignments. 

When employees are assigned to work in a higher or lower 
labor grade the new pay rate shall be effective in the em¬ 
ployee’s pay check not later than the second pay day 
subsequent to the date on which the new assignment is 
made. 

Section F. Instructors. 

Employees assigned as instructors shall receive ten 
(10) cents per hour above their regular rate of pay for the 
period of time they are assigned as instructors. 

Instructors shall be selected from employees working in 
Grade A or above on jobs in Labor Grade 5 or above, and 
shall not be required to instruct more than ten (10) men at 
one time. 
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It is agreed that any wages granted to other employees 
over and above the established base wages now being paid, 
shall also apply to those employees engaged as apprentices 
and those employees that are designated as nurses. 


404 Respondents’ Exhibit No. 3 

(Rejected) 

[Excerpt from Labor Agreement proposed by Boeing, 

May 22,1947] 

Article X 

Wages 

Section A. Wage Rates. 

1. Effective., 1947, the basic 

hourly wage rates for employees covered by this agreement 
in Labor Grades 1, 3, 5, 7, 9 and 10 shall be as follows: 

Labor Grade 1—$1.81 
Labor Grade 3— 1.65 
Labor Grade 5— 1.50 
Labor Grade 7— 1.30 
Labor Grade 9— 1.15 
Labor Grade 10— 1.00 


2. Effective., 1947, employees 

in Labor Grades 2, 4, 6, and 8 shall be automatically up¬ 
graded as follows: 

Labor Grade 2 to Labor Grade 1 
Labor Grade 4 to Labor Grade 3 
Labor Grade 6 to Labor Grade 5 
Labor Grade 8 to Labor Grade 7 

3. There shall be a shift differential of ten (10) cents per 
hour, applicable to second and third shifts. 
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Section B. Pay Days. 

Pay days for employees under this agreement on all shifts 
shall be on Friday of every second week at which time they 
will be paid through Thursday of the preceding week. 

Wage Payment Basis. 

Employees shall be paid for time actually worked com¬ 
puted to the nearest one-tenth (1/10) hours (provided that 
for employees working on the third shift, time shall be 
computed on the basis of eight (8) hours’ pay for six and 
one-half (6*4) hours’ work). 

Section D. Reduction in Wages. 

1. No employee in the bargaining unit shall be decreased 
in rate of pay so long as he performs the duties which were 
the basis for his original assignment. 

2. No employee shall receive a reduction in wages as a 
result of this agreement. 

3. No one now employed or employed in the future shall 
be transferred, assigned new duties, or rehired at a lower 
rate of pay than he is now receiving, unless specific authori¬ 
zation by the Union in writing is granted in each case. 

Section E. New Assignments. 

When employees are assigned to work in a higher or 
lower labor grade, the new pay rate shall be ffective in the 
employee’s pay check not later than the second pay day 
subsequent to the date on which the new assignment is 
made. 

Section F. Instructors. 

1. Employees assigned as instructors shall receive ten 
(10) cents per hour above their regular rate of pay for 
the period of time they are assigned as instructors. 

2. Instructors shall be selected from employees working 
in Grade A or above on jobs in labor grade five or above 
and shall not be required to instruct more than ten (10) 
men at one time. 

• ••••••••• 
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415 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the Matter of 

Boeing Airplane Company, a Corporation, Successor to 
Boeing Aircraft Company, a Corporation, and its 
Agent William M. Allen 

and 

Aeronautical Industrial District Lodge No. 751, Inter¬ 
national Association of Machinists (Ind.) 

Case No. 19-CA-95 

Respondents’ Statement of Exceptions to Certain Rulings 
of Trial Examiner and to Intermediate Report and 
Recommended Order 

Now come Boeing Airplane Company, a corporation, suc¬ 
cessor to Boeing Aircraft Company, a corporation, and its 
agent, William M. Allen, the respondents in the above- 
entitled proceeding, and except to certain rulings of the 
Trial Examiner and to the Intermediate Report and Recom¬ 
mended Order (hereinafter called the Report) dated July 
20,1948, in the following particulars, to wit: 

Exception No. 1 

Respondents except to the Trial Examiner’s denial (Re¬ 
port p. 2) of respondents’ motion to strike paragraphs 
14,15,16,17,18,19, and 22 of the Complaint, for the reasons 
set forth on pages 26, 27, and top of page 28 of the Official 
Report of Proceedings in the above entitled case (herein¬ 
after referred to as the Transcript). 

Exception No. 2 

Respondents except to the Trial Examiner’s denial (Re¬ 
port p. 2) of respondents’ motion (Transcript pp. 123, 
124) to file in the record in this case a copy of the opinion 
and judgment of the United States District Court for the 
Western District of Washington, Northern Division, in the 
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matter of Graham vs. Boeing Airplane Company, Case No. 
2034, 22 LRRM 2243, for the reasons that the facts involved 
in that case, as shown by the opinion therein, are substan¬ 
tially the same as the facts involved in the instant case; 
further, that although the Court expressly refrained from 
any attempt to bind the National Labor Relations Board 
(hereinafter called the Board) the opinion necessarily is en¬ 
titled to great weight by the Board in deciding the 
416 instant case inasmuch as the Court’s decision consti¬ 
tutes judicial authority on issues identical to those 
involved herein; further, that Section 10(j) of the National 
Labor Relations Act, as amended June 23, 1947, herein 
called the Act or the Amended Act (under which section 
the General Counsel of the Board sought to have enjoined 
the alleged unfair practices involved in the instant case) 
provides the appropriate statutory method for adjudicating 
speedily charges of unfair practices immediately on the is¬ 
suance by the Board of a complaint and prior to the time 
that such a matter can be brought on for hearing before 
the Board. The Court’s adjudication that Lodge 751 had 
lost its status as a collective bargaining agent, therefore, 
must bear necessarily on the Board’s consideration of re¬ 
spondents’ conduct during the period prior to final adjudi¬ 
cation of the issues in the instant case, irrespective of the 
Board’s eventual decision, and said Federal Court decision 
is consequently to be considered a proper part of the record 
in the instant case. 

Exception No. 3 

Respondents except to any and all variations between 
the Trial Examiner’s Findings of Fact (which Findings 
begin on page 3 of the Report) and General Counsel’s Ex¬ 
hibit 2, insofar as said exhibit is not attacked by respond¬ 
ents ’ objections thereto (said objections being set forth in 
Respondents’ Exhibit 1). This exception is for the reason 
that the Trial Examiner’s findings are based exclusively on 
the language in General Counsel Exhibit 2 (see footnote 
on page 4 of Report), said exhibit being a written stipula- 
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tion entered into by all parties (hereinafter called the Stipu¬ 
lation). It would follow that the Findings of Fact must 
necessarily be identical with the language of such Stipula¬ 
tion, inasmuch as all objections by the various parties to 
certain portions of the Stipulation were overruled (Trans¬ 
cript pp. 82, 83). In addition to this general exception, and 
without prejudice to it, specific objections to particular find¬ 
ings in the Report are set forth in certain of the following 
paragraphs. 

Exception No. 4 

Respondents except to the Trial Examiner’s finding (Re¬ 
port p. 4, lines 5 and 6) that “on April 22,1948, after more 
than 14 months of negotiations on a contract , * * (under¬ 
lining added) for the reasons that this finding would indi¬ 
cate that there was a single continuous and unbroken period 
of negotiations during the 14 months prior to the strike 
which began on April 22, 1948, where in fact, as shown by 
the Stipulation, during these months there were extended 
periods in which no negotiations occurred. 

Exception No. 5 

Respondents except to the Trial Examiner’s unqualified 
finding (Report p. 4, line 25) that “the appropriateness of 
the unit found by the Board is admitted” because although 
no question was raised by respondents as to the appropri¬ 
ateness of the unit found by the Board, as such unit was 
constituted at the time of the Board certification in 1937, 
respondents do not admit that all of the members that Lodge 
751 now claims to represent, and/or the jobs worked by 
them prior to the strike, come within the unit so certified 
by the Board. 

417 Exception No. 6 

Respondents except to the Trial Examiner’s find¬ 
ing (Report p. 4, lines 32 and 33) that “respondent Boeing 
has refused to recognize and bargain with Lodge 751, as 
the representative of its employees” on the ground that the 
record discloses no refusal on the part of respondents to 


151 


recognize or bargain with Lodge 751 as required by law, 
as more particularly shown in Respondents’ brief. 

Exception No. 7 

Respondents except to the Trial Examiner’s ruling 
(Transcript pp. 82, 83; Report, footnote, p. 4) overruling 
respondents’ objections (respondents’ Ex. 1) to the admis¬ 
sion in evidence of paragraphs 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, and 28 of the Stipulation and of 
the exhibits referred to in said paragraphs. Said objec¬ 
tions were on the ground that the matters therein alleged 
are immaterial and irrelevant to the issues in this case, said 
matters having occurred prior to the effective date of Sec¬ 
tion 8(d) of the Amended Act; further, that irrespective 
of the date of occurrence, the matters referred to in said 
paragraphs do not constitute a notice of modification or 
termination as required by Section 8(d), and do not con¬ 
stitute compliance, or relate to compliance, on the part 
of Lodge 751, with the other requirements of Section 8(d); 
further, with respect to paragraphs 18, 19, and 20 of the 
Stipulation and of the exhibits referred to therein, on the 
additional ground that the matters alleged in said para¬ 
graphs are immaterial because the War Labor Disputes 
Act referred to therein expired June 30,1947. Further, re¬ 
spondents object to the Trial Examiner’s overruling re¬ 
spondents’ objections (respondents’ Ex. 1) to the admission 
in evidence of paragraphs in the Stipulation numbered 30, 
31, 32, 33, 34, 35, 42, and 43, and of the exhibits referred to 
therein. Said objections were on the ground that the mat¬ 
ters alleged in said paragraphs do not constitute a notice 
of modification or termination as required by Section 8(d) 
of the Amended Act, and do not otherwise bear on the is¬ 
sues in these proceedings. Respondents further except to 
the Trial Examiner’s overruling of respondents’ objec¬ 
tions (respondents’ Ex. 1) to the admission in evidence of 
paragraphs in the Stipulation numbered 53 and 54, and 
of the exhibits referred to therein. Said objections were 
on the ground that said paragraphs relate to meetings re- 
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quested by the Director of the Federal Mediation and Con¬ 
ciliation Service, and that the matters therein referred to 
are irrelevant and immaterial to the issues in this case 
by reason of the fact that a refusal to comply with the 
request of a representative of the Federal Mediation and 
Conciliation Service does not constitute a violation of any 
duty or obligation under the Labor Management Relations 
Act, 1947, as provided in Section 203(c) thereof. 

Exception No. 8 

Respondents except to all of the Trial Examiner’s find¬ 
ings that are based upon the paragraphs in the Stipulation 
and exhibits referred to in the foregoing paragraph num¬ 
ber 7, the admission of which paragraphs and exhibits in 
evidence was over respondents ’ objections. Such findings, 
and the paragraphs in the Stipulation on which they are 
based, are as follows: 

(a) all the findings contained in the last two paragraphs 
(lines 54 to 63, inclusive) on page 5 of the Report, said 
findings being based on paragraphs 14 and 15 of the Stip¬ 
ulation. 

418 (b) all findings on page 6 of the Report, said find¬ 

ings being based on paragraphs 16 to 24, inclusive, 
of the Stipulation. 

(c) all findings on page 7 of the Report (except lines 61 
and 62 thereon) said findings being based on paragraphs 
24 to 28, inclusive, paragraphs 30 to 35, inclusive, and para¬ 
graph 42 of the Stipulation. 

(d) all the findings contained in the last sentence in the 
fourth paragraph beginning on page 8 (lines 32 to 37, in¬ 
clusive) of the Report, said findings being based on para¬ 
graphs 53 and 54 of the Stipulation. 

Exception No. 9 

Respondents except to the complete omission from the 
Trial Examiner’s findings of any reference whatever to 
the “Open Letter to Members of Aeronautical District 
Lodge 751” dated August 26, 1947 (Stipulation, Ex. N) 
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for the reason that this letter demonstrates Lodge 751’s 
conception of the situation existing between the parties on 
and prior to said date, constitutes an admission by Lodge 
751 that the Labor Relations Agreement between the parties 
continued in effect until after said date, and bears import¬ 
ant relevance to the issues involved in this case. 

Exception No. 10 

Respondents except to the phrase “numerous confer¬ 
ences” in line 31 on page 7 of the Report, for the reason 
that in the 86-day period from May 26, 1947, to August 19, 
1947, there actually were only ten conferences between the 
parties. (Stipulation, par. 27 and 28). Also, respondents 
except to the statement in line 33 on page 7 of the Report 
that “negotiations between the parties continued into Oc¬ 
tober” inasmuch as negotiations in the period referred to 
were intermittent and not continuous. (Stipulation, par. 
30) 

Exception No. 11 

Respondents except to the use of the word “final” in the 
finding beginning on line 22 on page 8 of the Report which 
states “On or about April 21, 1948, Boeing rejected the 
final offer of Lodge 751 for a new collective bargaining con¬ 
tract, etc.” inasmuch as the use of this word carries the im¬ 
plication that Lodge 751 had, previous to April 21, 1948, 
submitted other proposals for a new collective bargaining 
contract. Actually, as shown by the Stipulation, the offer 
submitted by Lodge 751 on April 20, 1948, two days before 
the strike, was the first and only complete proposal for a 
new contract that Lodge 751 submitted in the entire period 
covered by the Report, and was the only proposal made 
by Lodge 751 subsequent to the effective date of the Amend¬ 
ed Act. 

Exception No. 12 

Respondents except to the use of the word “inflexible” 
in the finding in line 36 on page 8 of the Report, insofar 
as such word connotes an arbitrary or unlawful posi- 
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419 tion on the part of respondent Boeing inasmuch as 
the record does not support such an inference, and 
the use of such word is prejudicial. 

Exception No. 13 

Respondents except to the failure to include, in the Trial 
Examiner’s findings (see lines 43 to 49 on page 8 of the 
Report) all of the facts pertinent to the question of the 
existence of a collective bargaining contract at the time 
the strike occurred. The following additional facts, among 
others, are omitted: 

(a) The fact that the 1946 contract expressly provided 
that it remain in effect after March 16, 1947, until a new 
agreement had been reached by the parties either through 
negotiation or arbitration. 

(b) The fact that Boeing stated in writing to Lodge 751, 
as late as the day before the strike, that the 1946 agree¬ 
ment was in full force and effect and that a work stoppage 
would be in violation thereof. (Stipulation, Ex. Y) 

(c) The fact that after the strike vote was taken in May, 
1947, the President of the International Association of Ma¬ 
chinists (which association was a party to the collective 
bargaining contract) refused to authorize or sanction a 
strike because it would be in violation of the no strike clause 
of the contract. (See pp. 4 and 5 of Lodge 751 ’s Open Let¬ 
ter of August 26, 1947, Stipulation, Ex. N) 

(d) The fact that with respect to a suggestion by Lodge 
751 that Boeing be “petitioned for a dissolution of the 
present agreement” Lodge 751 was advised on August 18, 

1947, by the President of the International that “neither 
party legally could unilaterally break a contract before its 
expiration date.” (Stipulation, Ex. N, p. 5) 

(e) The fact that the 1946 agreement was a “union shop” 
and “preference of employment” contract and that no elec¬ 
tion to authorize Lodge 751 to enter into a new agreement 
containing a “union shop” clause occurred until March 15, 

1948, approximately five weeks before the strike (Stipula¬ 
tion, par. 43). Until the beginning of the strike both 
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parties performed in accordance with, and regarded the 
employment preference and union shop provisions of the 
1946 agreement as being in full force and effect (which 
under section 102 of the Labor Management Relations Act, 
1947, is consistent only with the idea that the 1946 agree¬ 
ment was in effect as a collective bargaining contract be¬ 
fore the Act and continued beyond the effective date of 
the Act and up to the time of the strike). 

420 (f) The fact that on August 20, 1947, (two days 

before the effective date of the Amended Act) the 
District Council of Lodge 751 ‘ ‘ analized the situation and 
decided it would not be advisable to jeopardize the Labor 
Relations Agreement now existing between the parties .’’ 
(Italics added) (Stipulation, Ex. N, p. 6) 

(g) The fact that each of the 943 applications filed by 
Lodge 751 with Boeing from January 1, 1948, down to the 
date of the strike stated, “In accordance with Article m, 
Section D, paragraph 1, of the current Labor Relations 
Agreement, the Aeronautical Industrial District Lodge No. 
751 requests that the Boeing Aircraft Company give pref¬ 
erence of employment to the person whose name is con¬ 
tained on this application.” (Italics added) (Stipulation, 
par. 37 and Ex. R) 

(h) The fact that by letter dated March 8, 1948, Lodge 
751 notified Boeing that the chairman of the sick committee 
of the Union “has not had his leave of absence renewed 
under our present contract procedure” and requested that 
he “be continued on an indefinite leave of absence in ac¬ 
cordance with Article II, Section C, Accumulation of Seni¬ 
ority, under our present Labor Relations Agreement.” 
(Italics added) (Stipulation, par. 39 and Ex. T) 

(i) The fact that by letter dated April 14, 1948, Lodge 
751 notified Boeing of the name of a member-employee who 
“has been selected to serve on the Safety Committee * • • 
in accordance with Article V of the Labor Relations Agree¬ 
ment.” (Stipulation, Par. 40, and Ex. U.) 

(j) The fact that the final ultimatum letter of Lodge 751 
on April 20, 1948, (p. 1 of attachment to Exhibit X to 
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Stipulation) delivered less than 36 hours before the strike 
commenced, recognized that the contract remained in effect 
by stating “* * * the Union proposes that Article VTI, 
Seniority, shall contain the same language that is now ex¬ 
istent in the contract between the parties, * * (Italics 
added) 

(k) The fact that the General Counsel of the Board con¬ 
ceded at the hearing that the 1946 Labor Relations Agree¬ 
ment continued until the time of the strike within the mean¬ 
ing of the proviso to Section 8(d). (Transcript, pp. 53, 
54, 113, 114, and 115) 

Exception No. 14 

Respondents except to the finding in the last paragraph 
(line 58) on page 8 of the Report only insofar as the 
421 figure 2,946 used therein might be construed as indi¬ 
cating the total number of employees now working 
on jobs which were previously worked by those who went 
on strike on April 22, 1948 (Note: In the event permission 
for oral argument is granted, counsel for respondents will 
be prepared to submit accurate figures at that time as to 
the number of returned strikers and new hires then at Boe¬ 
ing’s Seattle plants. For purposes of information, the 
approximate figures at the present time are: returned strik¬ 
ers, 3,000, new hires 4,000.) Respondents further except 
to the inference in said paragraph on page 8 of the Report 
that returning strikers constitute the only present em¬ 
ployees of Boeing at its Seattle plants in the “appropriate 
unit” inasmuch as new hires, since the date of the strike, 
should also be included. 

Exception No. 15 

Respondents except to the Trial Examiner’s ruling in 
sustaining objections to and refusing to admit in evidence 
respondents’ Exhibits 2 and 3 for identification (Transcript, 
p. 124) for the reason that said exhibits contain Boeing’s 
1947 and 1948 contract offers to Lodge 751 and show that 
substantial differences exist between the two offers, and that 
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the series of negotiations on the 1947 offer were separate 
and distinct rom the negotiations on the other offer. 

Exception No. 16 

Respondents except to all of the statements, arguments 
and contentions of the Trial Examiner on pages 9, 10, and 
11 of the Report under the caption “A. Duration of the 
1946 contract” which attempt to indicate or establish that 
“the 1946 contract” referred to therein was not in full force 
and effect as a “collective bargaining contract” within the 
meaning of Section 8(d) of the Amended Act at the time the 
strike began, for the reason that all such statements, argu¬ 
ments and contentions are not supported by the record 
and are contrary to the applicable law, as shown with par¬ 
ticularity in respondents’ brief. 

Exception No. 17 

Respondents except to all the statements, arguments and 
contentions of the Trial Examiner on pages 11, 12, 13, 
14, 15, and 16 of the Report under the caption “B. Did 
Lodge 751 satisfy the requirements of Section 8(d) of the 
Act?” which attempt to indicate or establish that Lodge 
751 complied with the requirements of Section 8(d) of the 
Amended Act prior to the beginning of such strike, or that 
said striking employees did not engage in a strike in viola¬ 
tion of the requirements of the last sentence of said Section 
8(d), for the reason that all such statements, arguments and 
contentions are not supported by the record and are con¬ 
trary to the applicable law, as shown with particularity in 
respondents’ brief. 

Exception No. 16 

Without waiving or limiting the foregoing exception num¬ 
bered 17, respondents except to the following statement in 
lines 13 to 16 on page 14 of the Report: “There can be 
little doubt that respondent was fully advised many months 
before Lodge 751 acted to terminate the existing agreement, 
and that it intended to so act unless terms for a new con- 
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tract were agreed upon either through negotiation or arbi¬ 
tration” on the ground that there is no evidence in 
422 the record to support such statement and that such 
statement is contrary to the evidence in this case. 

j Exception No. 19 

Without waiving or limiting the foregoing exception num¬ 
bered 17, respondents except to the use of the term “strike 
notice” and to the reference in the first full paragraph on 
page 14 of the Report, to a “strike notice” given under the 
War Labor Disputes Act in April, 1947, inasmuch as such 
notice in no respect complied with the requirements of 
Section 8(d) of the Amended Act, and such notice in any 
event became void and ineffective for any purpose upon 
the expiration of the War Labor Disputes Act on June 30, 
1947. 

Exception No. 20 

Respondents except to the reference to “more than 14 
months of negotiations” in line 62 on page 14 of the Re¬ 
port, inasmuch as said statement is not supported by the 
record. 

Exception No. 21 

Respondents except to paragraph numbered 1 (lines 21 
to 25 inclusive) on page 16 of the Report, inasmuch as re¬ 
spondents contend that the strike violated an existing col¬ 
lective bargaining agreement containing a no-strike clause. 
Respondents except to paragraph numbered 2 (lines 27 to 
38 inclusive) on page 16 of the Report for the reason that 
at the time of the strike the parties had reached an im¬ 
passe on all controversial points, and the statement there¬ 
in that “There is no authority for the proposition that 
either party is released from a duty to bargain because an 
impasse has been reached in negotiation on one or more 
disputed points” is without legal foundation as applied 
to the facts in the instant case. 
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Exception No. 22 

Respondents except to the statement in the first sentence 
of paragraph numbered 3 (lines 40 to 45 inclusive) on page 
16 of the Report to the effect that Boeing refused to attend 
meetings requested by the International Association of 
Machinists and by the United States Conciliation Service 
on the ground that Lodge 751 no longer had representative 
status. The fact is that the meeting arranged by the Inter¬ 
national was not refused on this ground, but was refused 
on the ground that it was contrary to an arrangement be¬ 
tween the President of the International and respondent 
Allen. (See Stipulation, par. 51 and 62.) The reference 
to the request of the United States Conciliation Service has 
no proper place in the Report inasmuch as the refusal of 
the request of the United States Conciliation Service “shall 
not be deemed a violation of any duty or obligation imposed 
by this Act.” (Section 203(c) of the Labor Management 
Relations Act, 1947) The reference in the Report to such 
request is unwarranted, without legal foundation, and prej¬ 
udicial to respondents. 

Exception No. 23 

Respondents except to paragraph numbered 4 beginning 
at line 58 on page 16 and ending at line 9 on page 17 of the 
Report for the following reasons: 

423 (a) Respondents do not admit that on the date of 

the strike all of those who went on strike were part 
of an appropriate unit (lodge 751 having claimed, and at¬ 
tempted to bargain for, groups of employees believed by 
respondents to be outside of the unit certified by the Board 
as appropriate) although respondents do admit that on 
the date of the strike Lodge 751 represented, among others, 
all those employees who came within the unit originally cer¬ 
tified by the Board. 

(b) Respondents’ actions subsequent to the date of the 
strike did not arise out of a “misconception of meaning of 
a law” as stated by the Trial Examiner, it being contended 
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that respondents’ conception of the law is correct, as more 
particularly set forth in respondents’ brief. 

(c) The strike was not converted into an unfair labor 
practice strike on April 25, 1948, or at any time thereafter. 

(d) Respondents’ letter of April 25, 1948 (Stipulation, 
Ex. Z) did not constitute a refusal to bargain, but expressly 
provided that “if and when there are any meetings or deal¬ 
ings with you in the future, such meetings or dealings will 
be subject to the above conditions.” The letter was simply 
an attempt to preserve the Company’s rights under Section 
8(d) in the event of future negotiations. 

Exception No. 24 

Respondents except to the Trial Examiner’s finding on 
page 10, lines 38 to 40 of the Report reading as follows 
“The strike, therefore, did not breach the Agreement; 
started long after a reasonable period for contract nego¬ 
tiations had elapsed, it terminated the Agreement.” and to 
the statement on page 16, lines 21 and 22 of the Report, to 
the same effect, upon the ground that such finding and 
statement are not supported by any evidence in the record 
and are contrary to the applicable law. 

Exception No. 25 

Respondents except to the Trial Examiner’s failure to 
find that the ultimatum letter of Lodge 751 of April 20, 
1948, demanding an increase of 30^ per hour over wage 
rates then in effect (a) was the first wage proposal made 
by Lodge 751 after March 1947, (b) was 20^ per hour 
greater than any previous Union demand, and (c), regard¬ 
less of what had occurred previously, required service of a 
60-day notice under Section 8(d) of the new and materially 
increased proposal. This is conclusively established by 
the stipulated evidence in the record. (Stipulation, par. 
17, Ex. E and N) 

Exception No. 26 

Respondents except to the Trial Examiner’s failure to 
find and conclude that the Labor Relations Agreement of 
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March 16,1946, was in effect at all times from said date tip 
to and including the time of the strike on April 22, 1948, 
such finding and conclusion being required by uncontro¬ 
verted evidence in this case. 

424 Exception No. 27 

Respondents except to the Trial Examiner’s failure to 
find and conclude that Lodge 751 did not comply with 
the requirements of Section 8(d) of the Amended Act in 
that Lodge 751 (a) did not serve a written notice upon Boe¬ 
ing of the proposed termination or modification of the 
Agreement 60 days prior to the time it was proposed to 
make such termination or modification, and (b) did not noti¬ 
fy the Federal Mediation and Conciliation Service, or the 
State of Washington Conciliation Service within 30 days 
thereafter, and (c) did not continue in full force and effect 
without resorting to strike all the terms and conditions of 
the Agreement for a period of 60 days after such notice was 
given. The stipulated evidence shows conclusively that 
Lodge 751 did not comply with the requirements of Section 
8(d) in any respect. (Stipulation). 

Exception No. 28 

The respondents except to the failure of the Trial Exam¬ 
iner to find and conclude that as a result of non-compliance 
with the requirements of Section 8(d) of the amended Act, 
the persons who went on strike lost their status as em¬ 
ployees and Lodge 751 lost its status as collective bargain¬ 
ing representative of employees of Boeing, such findings 
and conclusions being required by the evidence and the 
applicable law in this case. 

Exception No. 89 

As to the findings captioned “Concluding Findings” and 
numbered “1”, “2”, “3”, and “4” on page 17 of the 
Report, respondents except to the first said finding for the 
reasons set forth hereinabove under paragraph 23(a); ex¬ 
cept further to the second, third, and fourth of said findings 
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on the ground that they are not supported by the record and 
are contrary to the applicable law; except further to the 
fourth said finding insofar as it states “thereby prolong- 
ing” the strike, inasmuch as, irrespective of the question 
whether the strike became or did not become an unfair labor 
practice strike, the record does not show that the strike was 
prolonged by any actions on the part of the respondents, 
the parties having reached a definite impasse at the time 
of the strike and the record disclosing no indication that 
a meeting between the parties would have ended or tended 
to end such impasse. 

Exception No. 30 

Respondents except to lines 50 to 53 on page 17 of the 
Report which reads: “and such of them as have been found 
to be unfair labor practices tend to lead, and to have led, 
to labor disputes pertaining and obstructing commerce and 
the free flow of commerce, ,, for the reason that the record 
does not support a conclusion that respondents have been 
guilty of any unfair labor practices. 

Exception No. 31 

Respondents except to each and all of the findings and 
recommendations of that portion of the Report under the 
caption “V. The Remedy” appearing in lines 57 to 60 on 
page 17 and lines 1 to 38 on page 18 of the Report on the 
ground that such findings and recommendations are not 
supported by the record and are contrary to the applicable 
law. 

425 Exception No. 32 

Respondents except to each and all of the Conclusions of 
Law appearing on pages 18 and 19 of the Report and num¬ 
bered 2 (only to the extent indicated in the exception num¬ 
bered 23(a) hereof), 3, 4, 5, and 6, for the reason that such 
conclusions are not supported by the record and are con¬ 
trary to the applicable law. 
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Exception No. 33 

Respondents except to each and all of the “ Recommen¬ 
dations’ ’ contained on pages 19 and 20 of the Report for 
the reason that said conclusions are not supported by the 
record and are contrary to the applicable law. 

Exception No. 34 

Without waiving or limiting the foregoing Exception No. 
33, respondents except to paragraph 1(b) of the recommen¬ 
dations of the Trial Examiner on page 19 of the Report 
(lines 39-46) for the reason that they are beyond the scope 
of the complaint, are not justified by the evidence in the 
record and are too vague, indefinite and uncertain to be 
enforceable. 

Exception No. 35 

Without waiving or limiting the foregoing Exception No. 
33, respondents except to paragraphs 2(b) and 2(c) of 
the Trial Examiner’s Recommendations contained in the 
Report, pages 19 and 20, upon the ground that such recom¬ 
mendations are beyond the scope of the complaint, and not 
supported by any evidence in the record and are contrary 
to the applicable law. 

Exception No. 36 

Without waiving or limiting the foregoing Exception No. 
33, respondents except to the portions of the “Recommen¬ 
dations” contained on pages 19 and 20 of the Report which 
would require Boeing to reinstate striking employees with 
back pay, for the reason that such recommendation is not 
in accordance with the law and is not justified under the 
circumstances of this particular case, all as more particu¬ 
larly set forth in Respondents’ brief. 

Exception No. 37 

Respondents except to the failure of the Trial Examiner 
to recommend that the complaint in this proceeding be dis¬ 
missed on the ground that the facts in this case, when con- 
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sidered in connection with the applicable law, do not war¬ 
rant or justify any finding that respondents have engaged 
in an unfair labor practice within the meaning of the 
amended Act. 

426 Dated this 20th day of August, 1948. 

Boeing Airplane Company, a Corporation 
and William M. Allen, its Agent 

By Holman and Sprague 
1006 Hoge Building 
Seattle 4, Washington 
Lowell P. Mickelwait 
James E. Prince 
De Forest Perkins 
Hogan & Hartson 
810 Colorado Building 
Washington 5, D. C. 

Nelson T. Hartson 
Edmund L. Jones 

Their Attorneys 

434 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATION BOARD 

Case No. 19-CA-95 
In the Matter of 

Boeing Airplane Company, a Corporation, Successor to 
Boeing Aircraft Company, a Corporation, and its Agent 
William M. Allen, 

and 

Aeronautical Industrial District Lodge No. 751 Interna¬ 
tional Association of Machinists (Ind.) 

Decision and Order 

On July 20, 1948, Trial Examiner William E. Spencer 
issued his Intermediate Report in the above-entitled pro¬ 
ceeding, finding that the Respondent had engaged in and 
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was engaging in certain unfair labor practices in violation 
of Section 8(a)(1) and 8(a)(5) of the National Labor 
Relations Act, as amended by the Labor Management Re¬ 
lations Act, 1947, and recommending that it cease and desist 
therefrom and take certain affirmative action, as set forth 
in the copy of the Intermediate Report attached hereto. 
Thereafter the Respondent filed exceptions to the Inter¬ 
mediate Report and a supporting brief. The Union filed a 
brief in support of the Intermediate Report. 

On October 19, 1948, the Board heard oral argument at 
Washington, D. C., in which the General Counsel, the Re¬ 
spondent, and the Union participated. 1 Thereafter the 
Respondent and the Union filed supplemental briefs. 

The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep¬ 
tions and briefs, the contentions advanced at the oral 
argument, and the entire record in the case, and hereby 
adopts the findings, conclusions, and recommendations of 
the Trial Examiner insofar as they are consistent with 
this Decision and Order. 

435 1. The Effect of Section 8(d) 

The Trial Examiner found, and we agree, that on and 
with the Union in violation of Section 8(a) (5) and Section 
after April 25, 1948, the Respondent refused to bargain 
8(a)(1) of the amended Act. With respect to the conten¬ 
tion of the Respondent 2 that at the time of its refusal 

1 Board Member Houston, who was not present at the oral argument, has 
read the transcript of that proceeding. 

2 The Respondent’s position may be summarized as follows: (1) Section 8(a) 

(5) makes it an unfair labor practice for an employer “to refuse to bargain 
collectively with the representatives of his employees, subject to the provisions 
of Section 9(a).” (2) Under Section 9(a) a labor organization can only be 

representative of “employees.” (3) The Union failed to comply with the 
requirements of Section 8(d), inter alia, by engaging in a strike within the 
60-day waiting period specified in 8(d) (4), as a result of which the employees 
lost their status as “employees” for the purposes of Sections 8, 9, and 10 of the 
amended Act. (4) Since the Union no longer represented its “employees,” it 
no longer possessed representative* status, and the Respondent was free to re¬ 
fuse to bargain with it. (5) Such refusal does not violate Section 8(a) (5). 
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to bargain the strikers has lost their statns as “employees” 
because of the failure of the Union to comply with Section 
8(d), the Trial Examiner found, inter alia, that the Union 
had substantially complied with the requirements of Section 
8(d) 3 of the amended Act before it resorted to strike action 
on April 22,1948. However, we do not pass upon the ques¬ 
tion of whether the Union had met the requirements of 
Section 8(d), inasmuch as we are of the opinion that under 
the particular circumstances involved herein compliance 
with Section 8(d) was not required. 

We find, as the record shows, 4 that on March 16, 1946, 
the Union and the Respondent entered into a collective bar¬ 
gaining agreement which provided that the contract “shall 
be and remain in full force and effect from the 16th 
436 day of March 1946 to the 16th day of March 1947 and 
thereafter until a new agreement has been reached by 
the parties either through negotiation or arbitration.” By 
letter dated October 24,1946,10 months before the effective 
date of Section 8(d), the Respondent notified the Union that 

a The relevant provisions of Section 8(d) of the Act, as amended, provides 
that. . . . Where there is in effect a collective bargaining contract covering 
employees in an industry affecting commerce, the duty to bargain collectively 
shall also mean no party to such contract shall terminate or modify such con¬ 
tract, unless the party desiring such termination or modification— 

(1) serves a written notice upon the other party to the contract of the pro¬ 
posed termination or modification sixty days prior to the expiration date thereof, 
or in the event such contract contains no expiration date, sixty days prior to 
the time it is proposed to make such termination or modifications; 

(2) offers to meet and confer with the other party for the purpose of nego¬ 
tiating a new contract or a contract containing the proposed modifications; 

(3) notifies the Federal Mediation and Conciliation Service within thirty 
days after suck notice of the existence of a dispute, and simultaneously there¬ 
with notifies any State or Territorial agency established to mediate and con¬ 
ciliate disputes within the State or Territory where the dispute occurred, 
provided no agreement has been reached by that time; and 

(4) continues in full force and effect, without resorting to strike or lockout, 
all the terms and conditions of the existing contract for a period of sixty days 
after such notice is given or until the expiration date of such contract, which¬ 
ever occurs later: 

t t t • • 

Any employee who engages in a strike within the sixty-day period specified 
in this subsection shall lose his status as an employee of the employer engaged 
in the particular labor dispute, for the purposes of Sections 8, 9, and 10 of this 
Act, as amended, but such loss of status for such employee shall terminate if 
and when he is reemployed by such employer, 

< The findings herein are based upon an all-party stipulation received in 
evidence. 



it wished to exchange certain provisions in the existing 
agreement and submitted a draft of a proposed revision 
of the agreement. The Union, in its written reply of De¬ 
cember 6, 1946, suggested that negotiations be deferred 
until 30 days prior to the expiration of the contract so 
that the parties would be in a position to consider all items 
involved in a new contract. In its letter of December 11, 
1946, the Respondent agreed that the parties negotiate the 
terms of a new contract, and added “However, due to the 
fact that our present agreement expires on March 16,1947, 
and further, that our experience had shown that it takes 
a considerable time to work out these agreements, the Com¬ 
pany suggests that negotiations start not later than the 
middle of January.’’ On December 16, 1946, the Union 
wrote to the Respondent suggesting that the parties meet 
“as soon as possible after the middle of January 1947” 
to negotiate a new contract. 

Actual negotiations on the terms of a new contract began 
on January 29, 1947, and, as fully set forth in the Inter¬ 
mediate Report, 5 continued beyond March 16, 1947, with 
little interruption until April 21,1948, when the Respondent 
rejected the Union’s final proposal for a new contract.* On 

& The Intermediate Report contains certain misstatements of fact and 
inadvertences. We note the following corrections: (1) The complaint alleges 
that the Union filed a petition for certification on May 31, 1937, and was desig¬ 
nated as the collective bargaining representative of the Respondent’s employees 
in an appropriate unit on June 17, 1937. The Trial Examiner erroneously 
referred to the complaint as having alleged May 31, 1947, as the date of 
designation of the bargaining representative. (2) The Trial Examiner inad¬ 
vertently referred to the conciliation efforts of the U. S. Conciliation Service in 
the strike period involved herein. Actually, by that time that agency had been 
replaced by the Federal Mediation and Conciliation Service. 

• The Respondent excepts to the Trial Examiner’s denial of its motion to 
strike those paragraphs in the complaint pertaining to negotiations between 
the parties before August 22, 1947, and to the Trial Examiner’s admission in 
evidence of those paragraphs of the stipulation relative to negotiations be¬ 
tween the parties prior to the same date. An identical motion as to the para¬ 
graphs in the stipulation pertaining to negotiations after August 22, 1947, 
and before April 1948, was made by the Respondent and rejected by the Trial 
Examiner. The Respondent’s motion and exceptions proceed on the theory 
that only certain of the collective bargaining negotiations subsequent to August 
22, are relevant herein, i. e., the events of April 1948. However, the issues 
raised by this proceeding necessarily involve, for their proper resolution, an 
examination of the entire course of negotiations and correspondence between 
the parties relative to a new contract commencing in October 1946. Accord¬ 
ingly, the Trial Examiner’s rulings are hereby affirmed. 
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and after August 22,1947, the effective date of the amended 
act, the Union invoked and the Respondent complied 7 with 
the preferential hiring, 8 seniority,® grievance, and safety 
committee provisions of the 1946 agreement. In a let- 
437 ter to its members, dated August 26, 1947, the Union 
stated: “The Council analyzed the situation and de¬ 
cided that it would not be advisable to to jeopardize the 
Labor Relations Agreement now existing between the 
parties; that the Union should maintain its present agree¬ 
ment until a new one has been negotiated that can be 
acceptable to the membership.” 10 

In view of all the foregoing circumstances, we find that 
prior to August 22, 1947, the Respondent and the Union 
had opened the 1946 collective bargaining contract for ne¬ 
gotiations leading to the execution of a new agreement. 
We further find that on August 22,1947, there was in effect 

7 The record is silent sis to the action taken by the Respondent in connection 
with the Union’s requests for performance under the terms of various clauses 
of the collective bargaining contract. The Trial Examiner presumed com¬ 
pliance on the part of the Respondent. In the absence of exception to this 
finding by and of the parties, we find that the Respondent complied with 
these requests. 

8 Each of the 1,943 employment reference applications filed by the Union 
with the Respondent from January 1, 1948, to April 20, 1948, stated: “In 
accordance with Article III, Section d, paragraph 1, of the current Labor 
Relations Agreement, the Aeronautical Industrial District Lodge No. 751 re¬ 
quests that the Boeing Airplane Company give preference of employment to 
the person whose name is contained on this application. ’ ’ 

9 In invoking the seniority and safety committee clauses, the Union referred 
to “our present Labor Relations Agreement.’’ The final letter of the Union 
to the Respondent, dated April 20, 1948, stated “the union progress that 
Article III, Seniority, shall contain the same language that is now existing in 
the contract between the parties. 

10 In the same letter, the parent body of the Union, also party to the 1946 
contract was reported as having stated on August 18, 1947, that “neither party 
could unilaterally break the contract before its expiration date.” The Union 
objected to the admission in evidence of the letter to the membership on the 
ground that the statements contained therein were not communicated to the 
Respondent. The Trial Examiner overruled the objection and received the 
letter in evidence. However, the Trial Examiner did not include these state¬ 
ments in his findings to which omission the Respondent excepts. We base our 
finding of a continued contract on the invocation of the clauses of the contract 
by the Union and the Respondent’s compliance therewith. We do not regard 
these statements by the Union standing alone sis sufficient evidence of the 
existence of a contract inasmuch as they were not communicated by one party 
to the other. They may, however, and we so find, be considered as evidence 
that during the period covered by these statements, the Union believed that a 
contractual relationship existed between the parties. 
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between the Respondent and the Union an interim collec¬ 
tive bargaining contract, i. e., the opened 1946 agreement 
extended for the period of negotiations on the terms of a 
new contract. We find no merit in the Union’s contention 
that there was no contract in existence on Angust 22, 1947, 
and that the parties were merely utilizing the terms of the 
1946 agreement as a modus opermdi. To adopt this view 
would be to ignore the language of the 1946 contract’s dura¬ 
tion clause, and the clear evidence that the parties con¬ 
tinued to operate under the terms of this agreement after 
it had been opened for negotiations. There was an interim 
agreement in effect on August 22,1947. However, the issue 
presented herein is whether the procedural requirements of 
Section 8(d) are applicable to an interim agreement in 
existence on August 22, 1947, but based upon a contract 
which on that date had already been opened for negotiations 
leading to termination. We believe not. 

In our view, where the parties on August 22, 1947, were 
already engaged in the very contract negotiations that Sec¬ 
tion 8(d) was designed to encourage, no useful purpose 
would be served by requiring compliance with the notice and 
waiting provisions of that section of the Act. However, 
we need not rely upon such policy considerations. It is 
dispositive of the issue presented that to apply Section 
8(d) in the circumstances of this case would give that pro¬ 
vision a retroactive application contrary to the statutory 
scheme of the amended Act which, like the original Act, is 
prospective in effect. 11 As part of the duty to bargain 
collectively, Section 8(d) of the amended Act requires 

11 Cf., Jeffrey-De Witt Insulator Company, v. N. L. B. B., 91 F. 2d 134 (C. C. 
A. 4), cert. den. 302 U. S. 731; Matter of Marshall and Bruce Company, ,75 
N. L. R. B. 90; Matter of Briggs Manufacturing Company, 75 N. L. R. B. 569; 
Matter of Union Products Company, 75 N. L. R. B. 591, citing U. 8. v. Saint 
Louis, San Francisco d Texas Bailway Company, 270 U- 8. 1, where Mr. 
Justice Brandeis, speaking for the Court, stated: “That a statute shall not be 
given a retroactive effect unless such construction is required by explicit lan¬ 
guage or by necessary implication is a rule of general application. . . .” Sec¬ 
tion 102 of the amended Act states: “No provision of this title shall be 
deemed to make an unfair labor practice any act which was performed prior 
to the date of enactment of this Act which did not constitute an unfair labor 
practice prior thereto. . . .** 
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adherence to the procedure indicated therein by the party 
desiring contract termination or modification on or after 
August 22, 1947 , 12 Stated otherwise, contracts opened on 
or after August 22, 1947, for negotiations leading to termi¬ 
nation or modification, fall within the purview of Section 
8(d). To interpret Section 8(d) as affecting a collective 
bargaining contract opened, as in this case, before the 
effective date of the amended Act for negotiations leading 
to termination or modification, would be to give to the 
amended Act a retroactive application which clearly -was 
not intended by Congress. 13 Inasmuch as the 1946 contract 
was opened on January 29, 1947, for negotiations leading 
to termination, and on August 22, 1947, the contract re¬ 
mained an interim agrement while the Respondent and 
the Union endeavored to reach a new agreement, we find 
that the Union was not obligated to comply with the re¬ 
quirements of Section 8(d). 14 

2. The no-strike clause 

The Respondent argues that without regard to the issues 
of compliance with Section 8(d), by engaging in strike 
action on April 22, 1948, the Union breached the no-strike 
clause in the contract 15 with the result that the Respondent 

1= Section 104 of the amended Act provides: “The amendments made by 
this title shall take effect sixty days after the date of the enactment of this 
act . . .” 

is Legislative intent consistent with the view that the relevant provisions 
of Section 8(d) operate prospectively is indicated in Senator Taft’s discussion 
of Section 8(d) on the floor of the Senate. Senator Taft stated:- “We have 
provided in the revision of the collective bargaining procedure, in connection 
with the mediation process, that before the end of the contract, whether it 
contains such a provision or not, either party who wishes to open the contract 
may give 60 days ’ notice in order to afford time for free collective bargaining, 
and time for the intervention of the Mediation Service.” (Emphasis supplied.) 
(Cong. Rec., April 23, 1947, p. 3955.) 

i* The Respondent urges that the Board accord “great weight” to the 
opinion and judgment of the Court in Graham v. Boeing Airplane Company, 
22 LRRM 2243, denying a petition for injunctive relief under Section 10(j) of 
the amended Act on the ground that the Union violated Section 8(d). With 
great respect we adopt the Trial Examiner’s ruling herein that “The decision 
of the court, ... as that court duly recognizes in its opinion, has no binding 
effect whatever on the Board in a proceeding on the complaint in this case.” 

is The 1946 contract provided: ‘ * During the life of this agreement no strikes 
shall be caused or sanctioned by the Union, and no lock-outs shall be made by 
the Company.” 
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was no longer obligated to bargain. The Trial Examiner 
found that the strike terminated rather than breached the 
collective bargaining contract. While we agree with the 
Trial Examiner’s ultimate conclusion, we do so on some¬ 
what different grounds. 

In the previous section of this Decision, the issue was 
whether on August 22, 1947, there was a contract “in 
effect” within the meaning of Section 8(d) of the Act. 
Here we are concerned with whether at the time the strike 
occurred on April 22, 1948, the parties were bound by the 
terms of the 1946 agreement including the no-strike clause. 

The Respondent contends that the 1946 contract, includ¬ 
ing the no-strike clause, was binding upon the parties “until 
a new agreement was reached.” This conclusion, the Re¬ 
spondent asserts, follows from the language of the duration 
clause in the agreement under which the contract continues 
in effect to the 16th day of March 1947 and thereafter until 
a new agreement has been reached by the parties either 
through negotiations or arbitration.” While we are 
439 of the opinion that the contract became one of indefi¬ 
nite duration on March 16,1947, 16 we cannot accept the 
conclusion which is implicit in the Respondent’s contention, 
i. e., that the contract called for perpetual adherence to its 
terms in the absence of agreement on the provisions of a new 
contract. So construed, either party could compel negotia¬ 
tions without end, if for reasons best known to itself, if found 
perpetuation of the existing contract to its advantage. It is 
an established principle of law that contracts such as the 
agreement in issue, which by their terms call for perpetual 
performance, will be interpreted “as intending performance 
in a reasonable time.” 17 We regard this principle as 

is Where the contracting parties undertake to continue the old contract in 
effect pending the completion of a new one, we have held that “such action 
rendered the old contract, at best, one of indefinite duration, and therefore not 
a bar to a present determination of representatives. ’ ’ See Matter of Stewarts- 
town Furniture Company , 75 N. L. E. B. 344. 

17 In discussing contracts calling for perpetual performance, Williston 
states: 

It is not often that a promise will properly be interpreted as calling 
for perpetual performance. Only in such negative promises as to forbear 
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applicable in the instant case. In so finding, we do not in 
any way impair the validity of no-strike provisions in col¬ 
lective bargaining agreements. 18 However, nnder the cir¬ 
cumstances herein, to construe the duration clause of the 
1946 agreement as compelling the Union to forego strike 
action for an indeterminate period would be, in effect, to 
impair “its efficacy as a collective bargaining agency, 11 in 
derogation of the public policy expressed in the Act. 1 * We 
find, contrary to the contention of the Respondent, that the 
1948 agreement bound the parties to continued observance 
of its terms, including the no-strike clause, for a reasonable 
period on and after March 16, 1947, during which time 
negotiation and arbitration efforts continued. Accordingly, 
we are confronted with the question of whether by April 
1948, a reasonable period 20 for negotiations had elapsed 
so that either party was thereafter free to terminate the 
contract at will upon notice given to the other. 

The details of the unsuccessful negotiations between 
the parties from January 1947 to April 1948 are fully set 
forth in the Intermediate Report. On the basis of these 
facts we find that certainly by April 1948, if not earlier, it 
became abundantly clear that the parties had in good faith 
reached a bargaining deadlock over provisions of the new 
contract critical to its successful conclusion. After more 
than 14 months of substantially continuous negotiations 


suit or not to carry on a business or occupation is so broad an interpreta¬ 
tion likely to be permissible. More commonly, the true interpretation •will 
mean some period short of infinity; and partly in order to carry out sup¬ 
posed actual intention of the parties and partly, doubtless, in order to 
prevent an offer or an agreement from being ineffectual because too 
indefinite, courts will, where the contract contemplates a single act or 
exchange of acts unless the circumstances show a contrary intention, 
interpret a promise which does not in terms state the time of performance 
as intending performance in a reasonable time. 1, Williston, Contracts 
(Revised Edition), 102. See Bullock v. Parsons, 193 Wash. 79; Merchants 
Bank of Canada v. Sims, 122 Wash. 106. 

** Cf., Matter of Fafnir Bearing Co., 73 N. L. R. B. 1008; Matter of Joseph 
Dyson d Sons, Inc., 72 N. L. R. B. 445; Matter of Scullin Steel Company, 65 
N.L.R.B. 1294. 

19 Cf., Matter of J. I. Case Company, 71 N. L. R. B. 1145. 

20 “What is a reasonable time may vary greatly with the type of case, the 
circumstances then existing, and intent of the parties ...” 1 Williston Con¬ 
tracts (Revised Edition), 102, footnote 5. 



173 


on the provisions of a new contract, a period in it- 
440 self longer than the 1-year initial term of the 1946 
contract, 21 there existed no significant area of agree¬ 
ment on the disputed issues from which the expectation 
could reasonably arise that additional negotiation sessions 
would serve to break the impasse. Indeed, the repeated 
failure of the Respondent and the Union to agree on a 
method of arbitration or the issues to be submitted, pointed 
to the hopelessness of the situation as it existed prior to 
the outbreak of the strike. In these circumstances, we 
find that a reasonable period for adherence to the terms 
of the 1946 contract as embodied in the interim agreement, 
including the no-strike provision, elapsed by April 1948, 
when negotiations between the Respondent and the Union 
reached an impasse; and that thereafter, the 1946 contract 
was terminable at the will of either party. We further 
find that the letter of the Union to the Respondent, dated 
April 20, 1948, stating that it ‘‘reserves the right to take 
appropriate action including a work stoppage,” constituted 
notice of termination of the 1946 agreement; and that the 
strike which began on April 21, 1948, terminated, rather 
than breached, the 1946 contract. 

The Respondent concedes that an impasse in bargaining 
existed prior to the strike; but contends that this impasse 
removed any obligation it may have had to bargain col¬ 
lectively with the Union thereafter. We find no merit in 
this contention. An impasse does not constitute a license 
to avoid the statutory obligation to bargain collectively 
where the circumstances which led to the impasse no longer 
remain in status quo. The impasse was broken by the 
strike which began on April 22, 1948, 22 What seemed a 

21 That the Respondent envisioned an early expiration of the 1946 agreement 
is evidenced by its letter to the Union of December 11, 1946, in which it 
stated: “However, due to the fact tbat our present agreement expires on 
March 16, 1946, and further, that our experience has shown that it takes con¬ 
siderable time to work out these agreements, the Company suggests that 
negotiations should start not later than the middle of January.” 

22 See Matter of Craddoclc-Tcrry Shoe Corporation, 73 N. L. R. B. 1339; 
Jeffrcy-De Witt Insulator Company v. N. L. R. B., 91 F. 2d 134 (C. C. A. 4), 
cert, den., 302 U. S. 731. 




174 


rigidity of bargaining positions before strike action, after¬ 
ward might very well have become a model of flexible com¬ 
promise. It was then incumbent upon the Respondent to 
explore the changed situation arising from strike action 
by resuming negotiations with the Union. 23 Inasmuch as 
the striking employees retained their status and inasmuch 
as the Union continued to represent the majority of the 
employees, the Respondent remained legally obligated to 
continue to bargain with the Union. 24 

We are of the opinion, therefore, and find, upon the en¬ 
tire record, that at all times material herein no require¬ 
ment existed that the Union comply with Section 8 (d); 
and that as a result the striking employees did not lose 
their status under the Act, as amended. We further find 
that the Union did not breach the no-strike provision in 
the 1946 agreement; and that the Respondent by refusing 
to bargain with the Union on and after April 25, 1948, 
violated Section 8 (a) (5) and Section 8 (a) (1) of the 
Act, as amended, and thereby prolonged the strike, con¬ 
verting what had been until April 25, 1948, an economic 
strike, into an unfair labor practice strike thereafter. In 
view of our findings, we shall adopt the Trial Exam- 
441 iner’s recommendations and order that all employees 
who struck on April 22, 1948, who have not already 
been reinstated, be offered, upon application, immediate 
and full reinstatement, with back pay for the period from 
5 days after the date on which the application is here¬ 
after made for reinstatement to the date of the Respond¬ 
ents offer of reinstatement, less net earnings during this 
period. 29 

23 Cf. Hatter of Times Publishing Company, 72 N. L. R. B. 676. We find, as 
did the Trial Examiner, that the Union indicated its willingness to resume 
negotiations by agreeing to attend a joint meeting with the Respondent re¬ 
quested by the Union’s parent body on April 30, 1948, and by agreeing to 
attend joint meetings requested by the Federal Mediation and Conciliation 
Service on or about the first week in May. The Respondent refused to attend, 
reiterating the view it took in its letter to the Union of April 25, 1948, i. e., 
the Union violated Section 8(d) and no longer possessed representative status. 

24 Cf., N. L. E. B. v. Eeed <£ Prince Mfg. Co., 118 F. 2d 874 (C. C. A. 1), 
cert, den., 313 U. S. 595. 

23 See Matter of Tiny Town Togs, Inc., 7 N. L. R. B. 54, 69. 
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ORDER. 

Upon the entire record in the case and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or¬ 
ders that the Respondent, Boeing Airplane Company, a 
Corporation, Seattle, Washington, its officers and agents, 
including William M. Allen, and its successors and asisgns, 
shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Aeronautical 
Industrial District Lodge No. 751, chartered by the Inter¬ 
national Association of Machinists (Independent), as the 
exclusive representative of all production and maintenance 
employees at the Respondent’s Seattle plants, excluding 
guards, truck drivers operating equipment on the public 
highways, power plant operators, professional employees, 
and supervisors as defined in the Act, as amended, with re¬ 
spect to rates of pay, wages, hours of employment, and 
other conditions of employment; 

(b) Engaging in like or related acts or conduct inter¬ 
fering with, restraining, or coercing its employees in the 
exercise of the right to self-organization, to form labor 
organizations, to join or assist Aeronautical Industrial Dis¬ 
trict Lodge No. 175, chartered by International Associa¬ 
tion of Machinists (Independent), or any other labor or¬ 
ganization, to bargain collectively through representatives 
of their own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection, as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Aeronautical 
Industrial District Lodge No. 175, chartered by Interna¬ 
tional Association of Machinists (Independent), as the ex¬ 
clusive representatives of all the employees in the afore¬ 
said appropriate unit, with respect to rates of pay, wages, 
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hours of employment, and other conditions of employ¬ 
ment, and if an understanding is reached, embody such 
understanding in a signed agreement; 

(b) Upon application, offer immediate and full reinstate¬ 
ment to their former or substantially equivalent positions, 28 
without prejudice to their seniority or other rights and 
privileges, to all those employees who went on strike on 
April 22, 1948, and who have not already been reinstated 
to their former or substantially equivalent positions, with¬ 
out prejudice to their seniority or other rights and privi¬ 
leges, dismissing if necessary any persons hired by the 
Respondent on or after April 25, 1948, who were not in 
the Respondent’s employ on that date; 

442 (c) Make whole the employees specified in para¬ 

graph 2 (b) above, for any loss of pay they may 
suffer by reason of the Respondent’s refusal, if any, 
to reinstate them in the manner provided in paragraph 
2 (b) above, by payment to each of them of a sum of 
money equal to that which he normally would have earned 
as wages during the period from five (5) days after the 
date on which he applies for reinstatement to the date of 
the Respondent’s offer of reinstatement, less his net earn¬ 
ings, 27 if any, during said period; 

(d) Post at its Seattle, Washington, plants, copies of 
the notice attached hereto marked “Appendix A.” 28 Copies 
of the said notice, to be furnished by the Regional Director 
for the Nineteenth Region, shall, after being duly signed 
by the Respondent’s representative, be posted by the Re¬ 
spondent immediately upon receipt thereof, and main¬ 
tained by it for sixty (60) consecutive days thereafter, in 
conspicious places, including all places where notices to 
employees are customarily posted. Reasonable steps shall 

2 « See Matter of The Chase National Barik of The City of New York, San 
Juan, Puerto Eico Branch, 65 N. L. R. B. 827, 829. 

27 See Matter of Crossett Lumber Co., 8 N. L. R. B. 440, 497-498. 

23 In the event that this Order is enforced by decree of a United States 
Court of Appeals, there shall be inserted in the Notice, before the words, “A 
Decision and Order,” the words, “A Decree op the United States Court 
op Appeals Enporcing. ’ ’ 
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be taken by the Respondent to insure that said notices 
are not altered, defaced, or covered by any other mate¬ 
rial; 

(e) Notify the Regional Director for the Nineteenth Re¬ 
gion in writing, within ten (10) days from the date of this 
Order, what steps the Respondent has taken to comply 
herewith. 

Signed at Washington, D. C., this 22nd day of Novem¬ 
ber 1948. 

Paul M. Herzog 
Chairman 
John M. Houston 
Member 

James J. Reynolds, Jr. 
Member 

J. Copeland Gray 
Member 

National Labor Relations Board 


(Seal) 
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APPENDIX A. 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 

We Will Bargain collectively upon request with Aero¬ 
nautical Industrial District Lodge No. 751, char¬ 
tered by International Association of Machinists 
(Independent), as the exclusive bargaining represen¬ 
tative of all employees in the unit described herein, 
with respect to wages, rates of pay, hours of employ¬ 
ment, or other terms or conditions of employment, 
and if an understanding is reached, embody such un¬ 
derstanding in a signed agreement. The bargaining 
unit is: 

All production and maintenance employees, ex¬ 
cluding guards, truck drivers operating equipment 
on the public highways, power plant operators, 
professional employees, and supervisors as de¬ 
fined by the Act, as amended. 

We Will Not in any manner interfere with the efforts 
of the above-named Union to bargain with us or re¬ 
fuse to bargain with said Union as the exclusive rep¬ 
resentative of all our employees in the above-described 
appropriate unit. 

Boeing Airplane Company, a Corporation, 
and its Agent, William M. Allen, 

Employer. 

Dated. By. 

(Representative) (Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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444 Intermediate Report and Recommended 

Order. 

STATEMENT OF THE CASE. 

Upon an amended charge duly filed on April 30, 1948, 
by Aeronautical Industrial District Lodge No. 751, Inter¬ 
national Association of Machinists (Ind.), herein called 
Lodge 751 or the Union, the General Counsel of the Na¬ 
tional Labor Relations Board, called respectively the Gen¬ 
eral Counsel and the Board, by the Regional Director of 
the Nineteenth Region (Seattle, Washington), issued his 
complaint dated June 18, 1948, against Boeing Airplane 
Company, a Corporation, Successor to Boeing Aircraft 
Company, a Corporation, and its agent, William M. Allen, 
herein called Respondent or Respondent Boeing, alleging 
that Respondent had engaged in, and was engaging in 
unfair labor practices affecting commerce within the mean¬ 
ing of Section 8 (a) (1 )and (5) and Section 2 (6) and (7) 
of the National Labor Relations Act, as amended June 23, 
1947, by Public Law 101 (known as The Labor Manage¬ 
ment Act of 1947), 80th Congress, Chapter 120, First 
Session, herein called the Act or the amended Act. Copies 
of the complaint, with amended charge attached, were 
duly served upon Respondent and Lodge 751. 

With respect to unfair labor practices, the complaint 
alleged in substance: 

445 1. That Lodge 751 was on May 31, 1947, and at 
all times thereafter, and now is, the duly designated 

representative for purposes of collective bargaining of 
Boeing employees in an appropriate unit composed of all 
production and maintenance employees, excluding guards, 
truck drivers operating equipment on the public highways, 
power plant operators, professional employees and super¬ 
visors as defined by the Act; 

2. That on April 25, 1948, and at all times thereafter, 
Respondent Boeing has refused, and continues to refuse, 
to recognize and bargain with Lodge 751 as the represen- 
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tative of its employees in the appropriate unit described 
above; 

3. That Respondent Boeing’s said refusal constituted a 
violation of Section 8 (a) (5) of the amended Act and in¬ 
terfered with, restrained and coerced its employees in the 
exercise of rights guaranteed them in Section 7 of the Act, 
in violation of Section 8 (a) (1) of the Act. 

In its duly filed answer, Respondent Boeing admitted 
that it was engaged in commerce within the meaning of 
the Act; that Lodge 751 was a labor organization within 
the meaning of the Act; that since April 25, 1948, it has 
refused to recognize Lodge 751 as the collective bargain¬ 
ing representative of its employees, but denied that it has 
engaged in any of the alleged unfair labor practices and 
averred as defense to the refusal to bargain that employees 
represented by Lodge 751 lost their status as employees 
when on April 22, 1948, they engaged in a strike in viola¬ 
tion of Section 8 (d) of the amended Act. 

Pursuant to notice, a hearing was held on June 30 and 
July 1, 1948, at Seattle, Washington, before the under¬ 
signed Trial Examiner duly designated by the Chief Trial 
Examiner. All parties were represented by counsel, par¬ 
ticipated in the hearing, and were afforded full opportunity 
to be heard, to examine and cross-examine witnesses, and 
to introduce evidence bearing on the issues. At the open¬ 
ing of the hearing, Samuel B. Bassett, Esq., appeared on 
behalf of Warehousemen’s Union Local No. 117, affiliated 
with the International Brotherhood of Teamsters, Chauf¬ 
feurs, Warehousemen & Helpers of America (A. F. of L.), 
for the purpose of filing a motion to intervene for that 
organization. The grounds stated were that Lodge 751 
lost its status as bargaining representative because it 
struck in violation of Section 8 (d) of the amended Act; 
that the striking employees lost their status as employees; 
that the organization on whose behalf he appeared, there¬ 
upon began organizing the non-striking employees of Boe¬ 
ing and those subsequently rehired, in certain listed cate- 
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gories; that the said organization is now the bargaining 
representative of the said employees who constitute a 
craft unit appropriate for the purpose of collective bar¬ 
gaining. The motion to intervene was denied. Also at 
the opening of the hearing, Respondent Boeing moved to 
strike certain allegations of the complaint. By consent 
of the parties ruling was deferred. The motion is now 
denied. 1 

446 After the evidence had been taken, the parties 
were advised that they might argue orally before 
the Trial. Examiner and submit briefs and/or proposed 
findings of fact and conclusions of law. All parties waived 
oral argument and availed themselves of the privilege of 
filing briefs. The briefs were duly mailed or delivered 
on or before the stipulated date: July 12, 1948. 

Upon the entire record in the case and from my observa¬ 
tion of the one witness who testified, and after careful 
consideration of the briefs filed with me, I, the undersigned 
Trial Examiner, make the following: 

FINDINGS OF FACT 

I. The Business of Respondent and Assumption by it of 
the Obligations of Existing Labok Agreements of 
its Predecessor Corporation. 

Until December 31, 1947, Boeing Aircraft Company, a 
Washington corporation, maintained its principal place of 
business at Seattle, Washington, where it owned and oper¬ 
ated two plants for the purpose of aircraft manufacture. 
From 1940 to 1947 said corporation annually purchased 
and had shipped to its Seattle plants from points outside 

i Near the close of the hearing, Respondent Boeing moved to file as a part 
of the record of this proceeding, although not for purposes of evidence, a copy 
of the opinion and judgment of the Federal District Court for the Western 
District of Washington, Northern Division, in the matter of Graham v. Boeing 
Airplane Co., Case No. 2034. In this case the court denied the injunctive 
relief sought by the Petitioner, a Regional Director of the National Labor 
Relations Board, under Section 10 (j) of the amended Act. The motion was 
denied. The decision of the court, reported in 22 LBBM 2243, as that court duly 
recognizes in its opinion, has no binding effect whatever on the Board in a 
proceeding on the complaint in this case. 
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the State of Washington, materials and supplies valued in 
excess of $1,000,000, and annually produced and shipped 
to points outside the State of Washington from its Seattle 
plants finished products valued in excess of $1,000,000. 

On or about December 31, 1947, Respondent Boeing, a 
Delaware corporation, acquired and succeeded to all the 
rights, title and interest in and to the business, assets and 
liabilities of Boeing Aircraft Company and assumed the 
obligations of the latter under its existing labor agree¬ 
ments and became the employer of the personnel previ¬ 
ously employed by Boeing Aircraft Company. Since that 
date, Respondent Boeing has continued the business then 
acquired; has maintained its principal office and place of 
business in Seattle, Washington, and owns and operates 
two plants in said city and a plant in Wichita, Kansas; 
has been and now is engaged at said plants in designing, 
manufacturing and servicing of commercial and military 
aircraft and aircraft products. 

Respondent Boeing now manufactures at its Seattle, 
Washington, plants, aircraft and aircraft parts for the 
United States Government and for commercial airlines, a 
portion of which (valued in excess of $500,000 for tbe 
period from January 1,1948, to April 22,1948) was shipped 
to points outside the State, and materials and supplies 
valued in excess of $500,000 for the period from January 
1, 1948, to April 22, 1948, used in such manufacture, origi¬ 
nate outside the State of Washington. 

William M. Allen, president and agent of Respondent 
Boeing, is, and at all times subsequent to December 31, 
1947, has been, engaged at Seattle, Washington, in actively 
managing and directing the affairs and business of Re¬ 
spondent Boeing, and prior thereto and subsequent to Sep¬ 
tember 5,1945, of its predecessor corporation, Boeing Air¬ 
craft Company. 

Respondent Boeing admits that it is engaged in com¬ 
merce within the meaning of the Act. 
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II. The Labor Organization Involved. 

Aeronautical Industrial District Lodge No. 751, herein 
called Lodge 751, chartered by International Association 
of Machinists (Independent), is an unincorporated asso¬ 
ciation and a labor organization within the meaning of 
Section 2 (5) of the National Labor Relations Act. Lodge 
751 has its principal office in Seattle, Washington. 

447 III. The Unfair Labor Practices. 

1. The facts 2 

On April 22, 1948, after more than 14 months of nego¬ 
tiations on a contract by their collective bargaining repre¬ 
sentative, Lodge 751, and Boeing, and fruitless attempts 
at settlement of disputed issues through arbitration and 
conciliation, the some 14,500 employees of Respondent Boe¬ 
ing represented by Lodge 751 went on strike. The strike 
was still in progress on the date of the hearing. The is¬ 
sues of the case arise out of this strike action. Insofar as 
is practicable, the material events are stated in the chrono¬ 
logical order of their occurrence. 

On June 17, 1937, puruant to a petition for certification 
filed by Lodge 751 on or about May 31, 1937, and following 
an investigation of the petition, the Board certified Lodge 
751 as the collective bargaining representative of Boeing 
employees in the following unit which the Board found to 
be appropriate for purposes of collective bargaining: 

All production and maintenance employees at Boeing’s 
Seattle, Washington, plants, excluding guards, truck driv¬ 
ers operating equipment on the public highways, power 

2 Findings of fact are based upon an all-party stipulation entered into at the 
hearing and received in evidence as General Counsel exhibit 2. Each of the 
parties objected to the receipt in evidence of certain portions of the exhibit. 
All of these objections were overruled. Harold J. Gibson, president of Lodge 
751, the sole witness called in the proceeding, testified credibly and without 
contradiction. All facts necessary to a determination of the issues having 
been included in the stipulation, no reliance has been placed on his testimony. 
Boeing is the term used to designate Respondent’s predecessor corporation, and 
includes Respondent also where the period covered includes dates both before 
and after December 31, 1947. 
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plant operators, professional employees and supervisors 
as defined in the Act. 

The appropriateness of the unit found by the Board is 
admitted. 

From June 17, 1937, until April 22, 1948, the date. of 
the strike, Lodge 751 served as collective bargaining repre¬ 
sentative of employees in the above-described appropriate 
unit. It is Respondent Boeing’s position that on this 
latter date Lodge 751 lost its representative status because 
of its failure to comply with Section 8 (d) of the amended 
Act. Since April 25, 1948, Respondent Boeing has refused 
to recognize and bargain with Lodge 751 as the represen¬ 
tative of its employees. The complaint alleges that Lodge 
751’s representative status has continued uninterruptedly 
to the present and that Respondent’s refusal since April 
25, 1948, to recognize and bargain with Lodge 751, con¬ 
stitutes a violation of Section 8 (a) (1) and (5) of the 
amended Act. 

Section 8 (d) of the amended Act, in its application to 
the issues of this case, provides: 

That where there is in effect a collective-bargaining 
contract covering employees in an industry affecting com¬ 
merce, the duty to bargain collectively shall also mean that 
no party to such contract shall terminate or modify such 
contract, unless the party desiring such termination or 
modification— 

(1) serve a written notice upon the other party to the 
contract of the proposed termination or modification 

448 sixty days prior to the expiration date thereof, or 
in the event such contract contains no expiration 
date, sixty days prior to the time it is proposed to make 
such termination or modification; 

(2) offers to meet and confer with the other party for 
the purpose of negotiating a new contract or a contract 
containing the proposed modifications; 

(3) notifies the Federal Mediation and Conciliation Serv¬ 
ice within thirty days after such notice of the existence of 
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a dispute, and simultaneously therewith notifies any State 
or Territorial agency established to mediate and conciliate 
disputes within the State or Territory where the dispute 
occurred, provided no agreement has been reached by that 
time; and 

(4) continues in full force and effect, without resorting 
to strike or lock-out, all the terms and conditions of the 
existing contract for a period of sixty days after such 
notice is given or until the expiration date of such con¬ 
tract, whichever occurs later; 

Section 8 (d) further provides: 

Any employee who engages in a strike within the sixty s 
day period specified in this subsection shall lose his status 
as an employee of the employer engaged in the particular 
labor dispute, for the purposes of Sections 8, 9, and 10 of 
this Act, as amended, but such loss of status for such 
employee shall terminate if and when he is reemployed by 
such employer. 

In the further recital of facts which follows, attention 
may properly be focused on two propositions, either of 
which may be determinative of the issues herein: 

1. Was there a collective bargaining contract in exist¬ 
ence within the meaning of the Act on the date of the 
strike, April 22, 1948? 

2. Did Lodge 751 comply with Section 8 (d) of the Act? 

On or about March 16, 1946, Lodge 751 and Boeing 

executed a basic collective bargaining agreement revising 
and amending a prior contract executed by them and dated 
January 4, 1944. This is the last such basic labor agree¬ 
ment entered into between Lodge 751 and Boeing. It 
provides in its Article XIII that it “shall be and remain 
in full force and effect from the 16th day of March, 1946, 
to the 16th day of March, 1947, and thereafter until a new 
agreement has been reached by the parties either through 
negotiation or arbitration.” (Emphasis supplied.) It fur¬ 
ther provides, in its Article XI, Section A, that “ During 
the life of this agreement no strikes shall be caused or 
sanctioned by the Union.” (Emphasis supplied.) 
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On or about October 24, 1946, Boeing notified Lodge 751 
in writing that it wished to modify or change certain pro¬ 
visions in the existing contract and submitted a draft of a 
proposed revision of the said contract. 

On or about December 6, 1946, Lodge 751 replied that 
“due to the nearness of the expiration date” of the exist¬ 
ing contract, “little would be accomplished at this time,” 
and suggested that actual negotiations be deferred until 
30 days prior to “the expiration of our contract, and at 
that time the Union and the Company go into negotiation 
on the proposals for a new contract covering all items.” 

This communication was by letter. 

449 By letter dated December 11, 1946, Boeing ac¬ 
cepted Lodge 751 ’s “suggestion that the Union and 
the Company go into negotiations for proposals for a 
new contract,” and added: “However, due to the fact that 
our present agreement expires on March 16, 1947, 3 and 
further, that our experience has shown that it takes con¬ 
siderable time to work out these agreements, the Com¬ 
pany suggests that negotiations should start not later 
than the middle of January.” 

By letter dated on or about December 16, 1946, Lodge 
751 advised Boeing that it was in accord with Boeing’s 
suggestion that the parties meet “as soon as possible after 
the middle of January, 1947” for negotiations on a new 
contract. 

Negotiations on a new contract to replace the contract 
of March 16, 1946, actually began on January 29, 1947, 
and during the period from this latter date to April 7,1947, 
representatives of the parties met 3 days of each week 
and each party submitted both oral and written proposals 
for the modification of the terms of the 1946 contract. 
The parties failed to agree upon the terms of a new col¬ 
lective bargaining agreement and failed also to agree upon 
a method of arbitration, the arbiters and the issues to be 
arbitrated. 

s In the original document, this date, because of typographical error, appears 
as March 16, 1946. 
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On or about April 7, 1947, Lodge 751 gave to the Sec¬ 
retary of Labor and to the National Labor Relations Board 
Notice of Intention to Strike, pursuant to and in compli¬ 
ance with the provisions of the War Labor Disputes Act 
of June 25, 1943 (57 Stat. 163). Within a few days there¬ 
after, at a meeting of representatives of Boeing and Lodge 
751, Lodge 751 orally advised Boeing that Lodge 751 had 
filed a notice of intention to enforce their bargaining de¬ 
mands by strike if necessary, with the Secretary of Labor. 

On or about April 17, 1947, the Secretary of Labor noti¬ 
fied Lodge 751 that the 30-day waiting period provided for 
in Section 8 (a) (2) of the War Labor Disputes Act began 
on April 9, 1947, and also notified Boeing of the filing of 
the notice by Lodge 751 and of the beginning date of the 
30-day waiting period. 

On or about April 16, 1947, representatives of Lodge 751 
met with Commissioner Albin L. Peterson of the United 
States Conciliation Service at the latter ’s request to dis¬ 
cuss the matters in dispute, and on or about April 17, 1947, 
furnished the United States Conciliation Service in writing 
with a statement of the issues in dispute. On or about 
April 18, 1947, Boeing gave Commissioner Peterson a 
written statement of its position in negotiations with Lodge 
751. 

In April 1947, the Mediation Service of the Department 
of Labor and Industries, State of Washington, was in¬ 
formed of the labor dispute and thereafter offered its serv¬ 
ices to the parties. Upon being informed by the parties 
that the services of the United States Conciliation Service 
had been requested, the State Mediation Service refrained 
from further participation, it being the policy of the Me¬ 
diation Service of the State of Washington to act only 
in labor disputes which are local in nature, leaving dis¬ 
putes which affect interstate commerce to the United States 
Conciliation service. 

During the period between April 18 and May 8, 1947, 
there were numerous conferences between the parties and 
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Commissioner Peterson, and tentative agTement was 
rached on certain issues. The deadlock continued, 
450 however, on certain other issues and Lodge 751 pro¬ 
posed that the disputed issues be submitted to arbi¬ 
tration, the parties to designate an equal number of mem¬ 
bers of the arbitration panel provided they could not agree 
upon the entire panel, the members so designated to them¬ 
selves select the impartial chairman or, if unable to agree, 
the impartial chairman to be selected by the Secretary of 
Labor. Boeing refused to accept the proposed method of 
selection of members of the panel, and agreed to arbitra¬ 
tion only on the following conditions: (1) that either 
party should have the right to reject any proposed arbiter 
including the impartial chairman, and (2) that in the event 
of arbitration the whole contract be submitted for arbitra¬ 
tion including the provisions which had been tentatively 
agreed upon. Lodge 751 refused to accept these conditions 
and efforts at arbitration were therefore unsuccessful. 

On May 10, 1947, at a general membership meeting of 
Lodge 751, a resolution was adopted instructing the nego¬ 
tiating committee to continue negotiations for 2 more 
weeks, that Boeing should be given until May 24 to submit 
its final offer, and that the membership should then vote 
to accept or reject Boeing’s final offer. Boeing was ad¬ 
vised orally by representatives of Lodge 751 of the action 
taken at this meeting, and on May 23 separate conferences 
were held by the conciliators with representatives of Lodge 
751 and Boeing, respectively. 

On May 24, 1947, employees of Boeing by secret ballot 
rejected Boeing’s final contract offer and authorized the 
officers of Lodge 751 to call a strike for the purpose of 
enforcing their bargaining demands. Shortly thereafter, 
representatives of Lodge 751 orally advised Boeing of this 
action. 

In the period between May 26 and August 19, 1947, 
there were numerous conferences between the parties, some 
of them attended by representatives of the United States 
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Conciliation Service, but the deadlock continued. Nego¬ 
tiations between the parties continued into October, and 
at a meeting on October 28, 1947, Boeing representatives 
orally stated that they had a new offer which was being 
prepared and would be ready within a few days. Boe¬ 
ing’s new proposal was not submitted to Lodge 751, 
and Boeing offered several explanations, such as the diffi¬ 
culty of legal questions involved, death in the family of 
its labor relations manager, the fact that its director of 
industrial relations was on vacation and, finally, that it 
would be inadvisable to submit new proposals until after 
the annual election of union officers had been held. 

Union elections were held on January 6, 1948, and on 
or about January 19, 1948, Boeing submitted to Lodge 751 
its new proposal for a contract. Beginning January 29, 
1948, there were further meetings between the negotiating 
committees of the parties and tentative agreement was 
arrived at on all but three of the fourteen articles in Boe¬ 
ing’s newly proposed basic labor agreement. As in ear¬ 
lier negotiations, Lodge 751 proposed to submit the dis¬ 
puted issues to arbitration, but though further meetings 
were held between March 15 and April 13,1948, the parties 
were unable to agree on the subject matter and method of 
arbitration. Boeing contended, as it had on the earlier 
arbitration proposal, that either party should have the 
right to reject any proposed arbiter, including the im¬ 
partial chairman of the panel, and refused to agree that 
the arbiters should be empowered to make any award in 
wages retroactive to March 16, 1947, or any intermediate 
date over the period during which the negotiations had 
continued, on the ground that the contract of March 16, 
1946, remained in effect. 

On or about April 13, 1948, Lodge 751 notified Boeing 
that unless Boeing on or before April 16, 1948, en- 
451 tered into arrangements with Lodge 751 to provide 
settlement of the disputed contract terms by arbi¬ 
tration, Lodge 751 would on that date meet and decide 
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upon a course of immediate action to resolve the dispute. 

On or about April 20, 1948, shift committeemen and dis¬ 
trict council delegates of Lodge 751, representing employees 
of Boeing, directed the negotiating committee and officers 
of Lodge 751 to present their final demands to Boeing and 
voted to authorize a strike if their demands were not met. 

On April 20, 1948, Lodge 751 submitted to Boeing 
another proposal to submit disputed provisions of the 
proposed contract to arbitration, retroactivity of any wage 
award to be decided by the arbitration board, and the 
selection of an impartial chairman to be made by the Di¬ 
rector of the Federal Mediation and Conciliation Service 
in the case of the failure of the arbiters designated by 
the parties to agree on the impartial chairman. On the 
same day Lodge 751 submitted to Boeing compromise 
proposals to cover the disputed issues, subject to acceptance 
on or before 12 o’clock noon, April 21, 1948, and stated 
that in the event of their rejection, Lodge 751 reserved 
“the right to take appropriate action including a work 
stoppage.” 

On or about April 21, 1948, Boeing rejected the final 
offer of Lodge 751 for a new collective bargaining contract 
and on the following day, April 22, 1948, approximately 
14,500 members of Lodge 751 employed by Boeing went 
on strike. 

On or about April 25, 1948, Boeing notified Lodge 751 
by letter that Lodge 751 “is not a collective bargaining 
representative under the National Labor Relations Act” 
and that Boeing would no longer meet or deal with it as 
such. Boeing at all times since has refused to recognize 
Lodge 751 as the collective bargaining representative of 
its employees, and to negotiate or deal with it as such. 
Boeing at all times since has refused to recognize Lodge 
751 as the collective bargaining representative of its em¬ 
ployees, and to negotiate or deal with it as such. This 
being the stipulated fact it is needless to set forth in detail 
efforts of the Federal Mediation and Conciliation Service 
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to bring the disputants together in joint conferences for 
purposes of mediation and conciliation, efforts which failed 
because of Boeing’s inflexible position that Lodge 751 had 
violated Section 8 (d) of the amended Act and thereby 
lost its representative status. 

There being a question of the existence of a collective 
bargaining contract at the time of the strike, the following 
acts are pertinent: 

From August 22, 1947, to the date of the strike, April 
22, 1948, Lodge 751 filed various grievances with Boeing 
on the ground that Boeing had violated the 1946 con¬ 
tract; made numerous Employment Preference Applica¬ 
tions to Boeing under the appropriate Article of the 1946 
contract; and after the election of union officers in Janu¬ 
ary 1948, invoked the appropriate Article of the 1946 
contract dealing with leave of absence to be granted its 
officers. 

On the date of the strike, April 22, 1948, approximately 
13,000 of the total of 14,500 Boeing employees in the ap¬ 
propriate unit represented by Lodge 751, were members 
of Lodge 751, and of the remaining 1500 all had applied 
for membership. Thus, at the time of the strike all em¬ 
ployees in the appropriate unit were either actual mem¬ 
bers of Lodge 751 or were applicants in the process of 
acquiring membership. 

At the time of the hearing, there were approximately 
2,946 Boeing employees in the appropriate unit not on 
strike who had either returned to work or had been newly 
hired since the date of the strike in jobs previously held 
by the striking employees. Boeing has not sent the strik¬ 
ing employees any notice of termination of employment 
but has repeatedly invited them to return to work. 

452 2. The issues. 

A. Duration of the 1946 contract. 

Compliance with Section 8 (d) of the amended Act is 
required only where, in the language of the Act, “there is 
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in effect a collective-bargaining contract covering em¬ 
ployees in an industry affecting commerce.” 

There being no question that Boeing is an “industry 
affecting commerce,” it is appropriate at the outset to 
examine the most recent collective-bargaining contract en¬ 
tered into by the parties involved in this proceeding, for 
the purpose of determining its duration. Entered into 
on March 16, 1946, its Article XIII provides specifically 
that it “shall be and remain in full force and effect from 
the 16th day of March, 1946, to the 16th day of March, 
1947” and then continues in the following language, “and 
thereafter until a new agreement has been reached either 
through negotiation or arbitration.” This latter clause, 
given its literal meaning, would bind the contracting parties 
in perpetuity to the terms of the 1946 contract in the 
event they were unable to get a new contract either 
through negotiations or arbitration. Given its literal 
meaning, it would place a premium on delay, because it 
would enable either party to bind the other to the terms 
of the old contract indefinitely by engaging in dilatory 
practices, stretching out negotiations over an unreason¬ 
able period, and finally refusing to enter into a new con¬ 
tract. Would such a literal construction give effect to the 
true intent of the parties? Obviously, it would not. This 
is demonstrably true when we consider a simple hypotheti¬ 
cal situation. Can it be believed, for instance, that Boeing 
would consider itself bound to continue the wage scale pro¬ 
vided in the 1946 contract after 3—or 6—or 10 years of 
fruitless negotiations on a new contract during which period 
wages in the aviation industry had dipped to a depression 
level because of widespread economic collapse? 

If, on the other hand, it should be thought that the 
parties actually intended to bind themselves in perpetuity 
to the terms of the 1946 contract in the event no agree¬ 
ment on a new contract was reached either through nego¬ 
tiations or arbitration, such intent would run contrary to 
public policy for it would render the statutory bargaining 
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representative of the employees ineffectual to the degree 
that it would be incapable of fulfilling its obligations as 
such bargaining representative. 4 

It being found that a literal construction of the proviso 
in the 1946 contract extending its life beyond the stated 
expiration date would not give effect to the actual intent 
of the parties, it is necessary to determine what their 
actual intent was. It seems clear that the contracting par¬ 
ties when they wrote the proviso in question into the 1946 
contract, contemplated that negotiations on a new contract 
might well extend beyond the stated expiration date of 
March 16, 1947, and that the proviso was designed and 
intended to provide an interim working agreement to bridge 
over the period of contract negotiations, or arbitration, as 
the case might be. This intent is indicated in the exchange 
of letters between Lodge 751 and Boeing, dated December 
6 and December 11, 1946, respectively, in which each refers 
to the expiration date of the existing contract on March 
16, 1947. By these references, the parties recognized that 
the 1946 contract was a contract of definite duration and 
that its expiration date was March 16, 1947. This is not 
to say that the proviso extending the contract terms be¬ 
yond its stipulated 1 year’s duration was without effect; 
it undoubtedly had effect, the effect that the parties in¬ 
tended that it should have, and that effect was to bind the 
parties to the terms of the 1946 contract for a reasonable 
period following its expiration date of March 16, 
453 1947, during which it was contemplated that the 

parties would negotiate for a new contract. After 
the expiration of such reasonable period the parties were 
no longer bound by the terms of the 1946 contract unless 
they then mutually agreed to extend the life of the interim 
agreement beyond such reasonable period. 8 

To hold, conversely, that the parties continued to be 

* Compare J. I. Case, 71 N. L. R. B. 1145. 

s See Williston on Contracts, Section 38, cited in General Counsel’s brief, 
for a discussion of contracts which if literally construed would require per¬ 
petual performance. 
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bound to the terms of the 1946 contract after reasonable 
efforts at negotiation or arbitration on a new contract 
had failed, bringing them to an impasse in their bargaining 
efforts, would be to ignore the realities of the situation, 
the intent of the parties as viewed in the light of normal, 
reasonable, prompting self-interest, and public policy under 
the Act which requires that the statutory bargaining rep¬ 
resentative shall have at least a minimul degree of freedom 
in representing those whom it has been designated to rep¬ 
resent and capacity for such action. 

It would seem that a reasonable period for negotiations 
on a new contract expired in May 1947, when after more 
than 3 months of negotiations and attempts at conciliation 
of differences by the U. S. Conciliation Service, the parties 
remained deadlocked over disputed issues and Boeing re¬ 
fused Lodge 751’s offer to submit the disputes issues to 
arbitration. However, with restraint and forbearance 
which is somewhat unusual in times when some seem to 
think it is better to strike first and talk later, Lodge 751 
continued beyond such reasonable period to negotiate with 
Boeing on a new contract without strike, for considerably 
more than a year after negotiations started. And during 
this entire period and up to the date of the strike on April 
22, 1948, Lodge 751 availed itself of certain terms of the 
1946 contract. While the stipulation is silent on the point, 
it is presumed that Boeing also treated the interim agree¬ 
ment as being still in existence. Thus by mutual agree¬ 
ment the parties appear to have extended the life of the 
interim working agreement beyond what would normally 
constitute a reasonable period. When, after more than a 
year of negotiations, Lodge 751 on April 20, 1948, notified 
Boeing that if the latter did not accept its latest contract 
proposals on or before 12 o’clock noon, April 21, 1948, 
Lodge 751 reserved “the right to take appropriate action 
including a work stoppage,” such notice was in effect no¬ 
tice of an intent not to be bound any longer by the interim 
working agreement inasmuch as the terms of the 1946 eon- 
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tract, continued under the interim working agreement, in¬ 
clude a no-strike clause not severable from the rest of the 
contract. The strike, therefore, did not breach the agree¬ 
ment; started long after a reasonable period for contract 
negotiations had elapsed, it terminated the agreement. 

In view of all the recited facts, and particularly the 
period of negotiations which had elapsed since the interim 
agreement went into effect, as well as the purpose and 
character of the interim agreement itself, it is doubted 
that Congress intended that such portions of Section 8 (d) 
of the amended Act as are raised as defense by the Re¬ 
spondent in this proceeding, should apply to such interim 
agreements. The parties themselves, both before and after 
the effective date of the amended Act, had provided and 
practiced in substance all that Section 8 (d) would require 
of them by continuing in effect far in excess of the statutory 
60-day period and long after its expiration date, the terms 
of a contract which both parties wished to modify or termi¬ 
nate by the substitution of a new contract, and by carrying 
on continuous negotiations during the interim period. How¬ 
ever, if the interim working agreement which continued 
the terms of the 1946 contract after its expiration date be 
considered a collective bargaining contract such as is 
meant in Section 8 (d) of the amended Act—and the Gen¬ 
eral Counsel appears to concede that it should be 
454 so considered—Section 8 (d) does apply. On the 
assumption that it does apply, the focus of our in¬ 
quiry shifts to the proposition: 

B. Did Lodge 751 satisfy the requirements of 
Section 8 (d) of the Act? 

It is clear that both Lodge 751 and Boeing desired a 
modification or termination of the existing contract; such 
desire was manifested by an exchange of letters as early 
as December 1946. But since it was Lodge 751, who actually 
terminated the existing agreement, it was Lodge 751 who 
had to comply with the requirements of Section 8 (d). 
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A conclusion of compliance or non-compliance hinges 
somewhat on whether a literal or “dictionary’’ construc¬ 
tion be given the applicable portions of Section 8 (d), or 
whether they be construed in the light of the entire statu¬ 
tory scheme and the purposes sought to be accomplished 
under the Act. Respondent in his brief, while conceding 
that a remedial statute should be liberally construed, ac¬ 
tually would impose on Section 8 (d) a most rigid and 
literal construction. Thus he appears to construe Section 
8 (d) (1) to mean that no matter how often or over what 
period of time, both before and after the effective date of 
the amended Act, the parties met and exchanged proposals 
and counterproposals for the modification of the existing 
contract, and although actual notice of intent to strike and 
thus to terminate the existing contract was given by the 
noticer far in excess of 60 days before the agreement was 
actually terminated, this would not satisfy the notice re¬ 
quirements, but there must be in addition to all this, in the 
period following the effective date of the amended Act, a 
notice in writing to be served upon the other party, con¬ 
taining a statement of the proposed modifications and the 
date on which it is proposed that the termination or modi¬ 
fication occur. 

Assuming without finding that this is the literal con¬ 
struction of 8 (d) (1), I am unable to agree that such a 
literal construction is either justified on equitable grounds 
or required by any rule of law. Ambiguity does not arise 
solely from the literal meaning of words, which may not 
be at all ambiguous in isolation from their statutory con¬ 
text; a sentence or a clause or an entire section of a 
statute may properly be said to be ambiguous if when 
given its unambiguous literal meaning it runs counter to, 
or fails to harmonize with, the overall statutory scheme 
of which it is a part.® As stated by Judge Learned Hand 

•I would not, however, have it inferred that I agree that Section 8(d) is 
free from ambiguity in its own text. To the contrary, I find certain portions of 
it so ambiguous that their literal meaning, if sought outside of the context 
of the entire statute, is almost impossible of ascertainment. See footnote 7, 
infra. 
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for the Court in Cabell v. Markham, 148 F. 2d 737, 739: 
“One of the surest indexes of a mature and developed 
jurisprudence [is] not to make a fortress out of a dic¬ 
tionary, but to remember that statutes always have some 
purpose to accomplish, whose sympathetic and imaginative 
discovery is the surest guide to their meaning/ 7 

Section 8 (d) is but a part of a statutory scheme one of 
the basic purposes of which is to narrow the field of indus¬ 
trial conflict by requiring appropriate parties to make a 
bona fide effort to settle their differences through the or¬ 
derly processes of collective bargaining. To insure against 
an abrupt termination of contractual relationships in the 
labor-management field and thus to encourage the settle¬ 
ment of differences through collective bargaining, Con¬ 
gress provided in Section 8 (d), as a part of its overall 
statutory scheme, what is in effect a “cooling off” or wait¬ 
ing period of 60 days, during which neither party to a 
collective bargaining contract can terminate or modify it; 

during which the conciliation and mediation services 
455 of the State and Federal governments are to be 
served with appropriate notice so as to enable them 
to proffer their services in settlement of disputed issues; 
and during which the parties are under a continuing duty 
to meet and negotiate. At the end of the 60-day period, 
the party desiring to terminate or modify the existing 
agreement is free to act. This is how 8 (d) fits into the 
statutory scheme, and its formal or notice requirements 
should not be so strictly construed as to make a caricature 
of its underlying purpose. 

It can hardly be questioned that all that was intended 
to be accomplished by Section 8 (d) was accomplished 
after as well as before the effective date of the amended 
Act. As early as December 1946, Lodge 751 notified Boe¬ 
ing in an exchange of letters of its willingness to nego¬ 
tiate a new contract. Such action would necessarily con¬ 
template the modification or termination of the existing 
contract. Other notices followed throughout the period of 
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negotiations, for what could be more specific in the way 
of a notice of intent to modify or terminate an existing 
contract than a proposal of terms for a new contract? 
Every proposal and counterproposal made by Lodge 751 
during the entire period of negotiations was in effect a 
notice of an intent to modify or terminate the existing 
contract. Therefore, it must be found that at all times 
during the period of negotiations, both before and after 
the effective date of the amended Act, Respondent was 
fully advised of Lodge 751’s intent to modify or terminate 
the existing contract and the terms sought. 

It seems clear that the notice requirements of Section 8 
(d) (1) could not have been intended to bind the noticer 
to the terms for modification or termination of the exist¬ 
ing contract set forth in the notice, or to limit the period 
of negotiations following the notice to the 60-day period. 
Thus, assuming that during the 60-day period following 
service of the notice, the noticer wishes to amend or 
modify the proposals contained in its notice, is it then re¬ 
quired to prepare and serve on the other party a new notice 
which would have the effect of initiating a new 60-day 
period in which it could neither modify nor terminate the 
existing agreement? Or, assuming that the 60-day period 
of negotiations brought progress in reaching an under¬ 
standing on disputed issues and the noticer wished to defer 
terminating the existing contract until efforts at settle¬ 
ment had been further explored, would it act at its peril 
in not terminating the existing contract on the date it 
had originally proposed and be required to start all over 
again, with a new notice of intent and a further mandatory 
60-day cooling-off period? Obviously, to give such con¬ 
struction to Section 8 (d) (1) would be to make it run 
counter to the statutory scheme, for it would frustrate the 
accomplishment of the very purpose for which the 60-day 
period was instituted, namely, to encourage settlement of 
disputed issues through orderly processes of negotiation 
and conciliation, and to guarantee to both parties to a 
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collective bargaining agreement a reasonable period in 
which to explore their differences before the contractual 
relationship is broken off. Impressed into such a rigid 
mould of formalistic requirements, the party desiring to 
modify or terminate the existing agreement would be con¬ 
strained not to depart in the slightest particular from its 
original proposals and would be propelled to act in break¬ 
ing off the contractual relationship on the certain date it 
had given regardless of the progress made in negotiations. 
Plainly, this would not be in keeping with the statutory 
intent. 

Construed in keeping with the statutory scheme of which 
it is part, Section 8 (d) (1) would appear to mean simply 
that the party terminating or modifying the existing con¬ 
tract shall at least 60 days prior to the effective date of 
the proposed modification or termination, notify the other 
party of its proposal. It is not required that the pro¬ 
posed modification or termination take place in exactly 
60 days; it may not take place in less than 60 days. If, 
after notice has been given of intent to modify or termi¬ 
nate the existing contract, the parties wish to con- 
456 tinue the waiting or cooling-off period beyond the 
60-day period for further negotiations, Congress 
can hardly have intended to place obstacles in the way of 
such further negotiations by means of formalistic require¬ 
ment. In the instant case, Lodge 751 waited more than 
a year after it had first notified Boeing of its proposed 
modification or termination of the existing contract, a 
notice which was renewed every time it made a new con¬ 
tract proposal, and waited months more than the required 
60-day period following the effective date of the amended 
Act. 

Assuming without finding 7 that Section 8 (d) (1) re- 

" Section 8(d)(1) is somewhat less than pellucid in its liberal meanings. 
One has been taught to believe that a contract with a definite expiration date 
expires on that date by its own terms, and yet it is required that the party who 
“terminates” such a contract shall give notice 60 days before its expiration 
date. (It is inferred that reference is to that species of contracts which 
though of definite duration contain automatic renewal clauses.) One has also 


200 


quires the party terminating an agreement to give a 60-day 
notice to the other party not only of the proposed modifi¬ 
cations but further notice that if the proposed modifica¬ 
tions are not accepted it will act unilaterally to modify or 
terminate the existing contract, it does not necessarily fol¬ 
low that it is required to state the precise date beyond 
the 60-day period on which it proposes to take such action, 
the noticee being fully advised that the noticer may not 
take such action until the 60 days have elapsed. If 
457 it w r ere required that the noticer give a date cer¬ 
tainly the party desiring to modify or terminate the 
existing contract would almost inevitably state the nearest 
date following the expiration of the 60-day period in 
order to reserve to itself all possible latitude in enforcing 
its demands by unilateral action. It may be that Con- 


been taught that a party to a contract cannot unilaterally modify it without 
breaching it, unless it by its terms provides for unilateral modification. If it 
docs so provide it is difficult to see why the notice requirements should apply. 
For the purposes of the instant case, the key words of Section 8(d)(1) are: 
“proposed termination or modification.’' Does this mean a simple statement 
by the noticer that he proposes to terminate or modify the existing contract, 
or does it mean that the notice should set forth in what particulars he pro¬ 
poses to modify the existing contract Apparently the latter, for Section 8(b) 
(2) requires an offer to negotiate with the other party on the “proposed 
modifications,” or for a new contract. But if the noticer desires to terminate 
an existing contract by executing a new one—and certainly that is one way 
to terminate a contract—is he required not only to state this fact in the notice 
but also to embody in it all the terms which he would include in a new contract? 
Does the requirement that the notice be served “sixty days prior to the time 
it is proposed to make such termination or modification,” mean that the notice 
must contain a date certain on which it is proposed to terminate or modify the 
existing contract, said date to be precisely 60 days from the date on which the 
notice is served? Or does it mean simply that the notice must be served at least 
60 days before the “proposed termination or modification” occurs? When 
one considers the impact of Section 8(d) (3) on the notice requirements of 
8(d)(1) further difficulty is encountered. 8(d)(1) when read in the light of 
the notice requirements of 8(d)(3), appears to require that a notice in con¬ 
formity with its terms be given only after a “dispute” has arisen over a 
proposed modification or termination of an existing contract. Viewed in this 
light, 8(d) (1) would appear to require nothing more than a notice of intent 
to modify or terminate the existing agreement, since it would be assumed that 
a dispute would not arise in a vacuum and that the conflicting proposals of 
the disputants were known to each other. But 8(d) (2) definitely envisages 
negotiations on ‘ * proposed modifications. ” It is apparent, without proceeding 
further, that the exact literal meanings of Section 8(d) are in some respects 
difficult of ascertainment and that reference to the general purposes of the 
statute is not inappropriate. For the purposes of this Eeport, I have at¬ 
tempted to measure what has been done in the instant case against the widest 
possible construction that may be given Section 8(d). 
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gress intended to accomplish this result, and support for 
this view is found in a literal reading of 8 (d) (1). For 
reasons already fully stated, I do not believe that such a 
literal reading is required or that it would effectuate the 
policies of the Act to find, on the facts of this case, that 
a failure to comply with a formalistic detail where the 
substance of the notice requirements has been satisfied, 
constitutes a violation. 

There can be little doubt that Respondent was fully ad¬ 
vised many months before Lodge 751 acted to terminate 
the existing agreement, that it intended to so act unless 
terms for a new contract were agreed upon either through 
negotiation or arbitration. The strike notice which Lodge 
751 filed under the War Labor Disputes Act in April 1947, 
of which Boeing was admittedly advised; the action taken 
in May 1947, by employees of Boeing authorizing Lodge 
751 to call a strike for the purpose of enforcing their bar¬ 
gaining demands, of which Boeing was admittedly advised; 
these actions can have left no reasonable doubt in Respond¬ 
ent’s mind that Lodge 751 intended to terminate the exist¬ 
ing agreement by strike if necessary to enforce its demands 
for a new contract. To argue, as Respondent appears to 
argue, that continued negotiations after the notice has 
been given amounts to a waiver of the notice by the noticer, 
lacks persuasiveness, for, assuming that Section 8 (d) (1) 
requires that such notice be given, continued negotiations 
by the noticer are mandatory for at least 60 days there¬ 
after. 

It seems clear that Lodge 751 at no time waived or in 
any way rescinded its notice of intent to strike if necessary 
to enforce its bargaining demands and that all it did in 
April 1948, was to obtain a renewal of the mandate to 
strike already given it nearly a year earlier by its mem¬ 
bers, and to notify Respondent that such renewal had been 
granted and would now be exercised on a date certain if 
its demands were not met. The notice of intent to strike' 
is properly viewed as a continuing one, just as much so as 
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if it had been formally renewed every time the parties met, 
both before and after the effective date of the amended 
Act. Assuming, therefore, that Section 8 (d) (1) requires 
that such notice be given, in all respects except the pos¬ 
sible requirement that it state a date certain for the pro¬ 
posed termination, and the formal requirement that the 
notice shall be in writing and shall be served by the party 
terminating the contract upon the other party, the require¬ 
ments of the statute have been met. I would not hold that 
such insubstantial deviations from the letter of the law 
constitute a violation of it, for, in my opinion, as pre¬ 
viously stated, the notice requirements of Section 8 (d) 
(1) have been substantially satisfied and it would not effec¬ 
tuate the basic policies of the Act to hold otherwise. 

Respondent in his brief ingeniously argues that had the 
notice of April 20, 1948—which he appears to concede is 
the kind of notice required by Section 8 (d)—provided for 
the statutory 60-day period of negotiations, an agreement 
might well have been reached and the strike avoided. This 
is, of course, possible, though it is remarked that Re¬ 
spondent appears to have shown no hesitancy in flatly 
rejecting the final proposal for settlement of disputed 
issues made by Lodge 751 on that date and on May 4, 1948, 
caused to be published in local newspapers an advertise¬ 
ment in which it stated, inter alia: “It has become in¬ 
creasingly clear to the company, in the negotiations which 
have continued for more than a year that there is now no 
opportunity to agree on a fair and workable contract with 
the present officers of Local 751.” Certainly, Respond¬ 
ent’s argument would have more force if the notice of 
April 20, 1948, had not been preceded, not by just 60 days 
of negotiations during which the existing agreement had 
been kept in effect, but by more than 14 months of nego¬ 
tiations and fruitless efforts at settlement by the U. S. 

Conciliation Service. ? 

458 We turn now to a consideration of the require¬ 
ments of Section 8 (d) (3) of the amended Act. 
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Section 8 (d) (3) provides that within 30 days after 
the notice required in Section 8 (d) (1) has been given, 
the noticer shall notify both the Federal Mediation and 
Conciliation Service and “any State or Territorial agency 
established to mediate and conciliate disputes within the 
State or Territory where the dispute occurred,” of “the 
existence of a dispute.” Clearly, the mere submission of 
proposals for the modification or termination of an exist¬ 
ing contract does not necessarily mean that a dispute has 
arisen. Particularly is this true if, as is the case here, 
both parties desire to modify the existing contract or 
terminate it by executing a new one. To determine when 
the 30-day period provided in Section 8 (d) (3) began to 
run, it is first necessary to determine when a dispute arose. 
It would not appear that the differences manifested by the 
parties in early negotiations would amount to a “dispute” 
within the meaning of Section 8 (d) (3), for the 30-day 
notice it requires is related to the 60-day notice require¬ 
ments of 8 (d) (1) and a party acting under the latter 
section could hardly be expected to propose unilateral 
action breaking off a contractual relationship until there 
had arisen something in the nature of an impasse in nego¬ 
tiations. 

Such impasse appears to have been reached by the parties 
here involved in April 1947, when they were unable to 
agree upon the terms of a new collective bargaining con¬ 
tract or a method of arbitrating their differences. It was 
at that time, April 7, 1947, that Lodge 751 filed its strike 
notice under the war Labor Disputes Act. During the 
same month and well within the 30-day period, both Fed¬ 
eral and State agencies of conciliation and mediation were 
duly notified of the dispute. The State agency did not 
participate then or at any later date in efforts at media¬ 
tion and conciliation because of its policy of correlating 
its own activities with those of the Federal agency. In 
view of this policy, well known to both parties, it would 
be idle to argue that Lodge 751 was required to give a 
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second notice to this same agency after the effective date 
of the amended Act. Certainly, Congress did not intend 
to require what admittedly would have been a futile, silly 
and uselss act. 

The U. S Conciliation Service, promptly upon notice, 
proffered its services to the disputants and in the period 
between April 17, 1947, and August 19, 1947, and on occa¬ 
sion thereafter, sought to bring about an agreement be¬ 
tween them. It is duly noted that Section 202 (a) of the 
amended Act created an independent agency to be known 
as the Federal Mediation and Conciliation Service; pro¬ 
vided that for 60 days after the enactment of the amended 
statute (June 23, 1947) the term Federal Mediation and 
Conciliation should refer to the Conciliation Service of the 
Department of Labor; and that Section 202 (d) of the 
amended Act provided that all mediation and conciliation 
functions of the Secretary of Labor or the United States 
Conciliation Service were to be transferred upon the six¬ 
tieth day after the enactment to the newly created media¬ 
tion and conciliation agency, also providing that such trans¬ 
fer should not effect any proceedings pending before the 
United States Conciliation Service. It is clear therefrom 
that notice served upon the United States Conciliation 
Service was just as effectively notice served upon its 
statutory successor, the Federal Mediation and Concilia¬ 
tion Service, and since such notice is properly considered 
a continuing one, I am convinced and find that the require¬ 
ments of Section 8 (d) (3) were adequately met by Lodge 
751. 8 

459 Subsections 8 (d) (2) and (4) require little dis¬ 
cussion. It having been found that Lodge 751 com¬ 
plied with the notice requirements of subsections 8 (a) (1) 
and (3), it follows on the admitted facts of this case that 
there was compliance with subsection 8 (d) (2) and (4) 
also. It is so found. 


8Counsel for Respondent in his brief expresses “doubt” that the require¬ 
ment of 8(d) (3) was met, but argues that the answer turns largely on the same 
considerations going to 8(d) (1) and 8(d)(4). 
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C. Other defenses. 

Respondent in his brief argues that even if it he found 
that Lodge 751 fulfilled the requirements of Section 8 (d), 
there still has been no refusal on the part of Respondent 
to bargaining collectively within the meaning of the Act, 
on and after April 25, 1948, because: (1) the strike was 
in violation of an existing no-strike agreement; (2) an 
impasse in bargaining had been reached on and before 
April 25, 1948, and it is not required that an employer 
“continue to meet with the representative of the employees 
if an impasse has been reached”; (3) the record shows 
no proper demand by Lodge 751 to bargain on and after 
April 25, 1948; (4) an employer is not required to bargain 
where it has a reasonable doubt as to the union’s status 
as majority representative. 

1. It has been found that strike action by Lodge 751 on 
April 22, 1948, did not breach the then existing agreement 
but terminated it. Further discussion on this point would 
be repetitive. Had the strike been in violation of an exist¬ 
ing no-strike contract, I would find Respondent’s argu¬ 
ment persuasive. 

2. There is no authority for the proposition that either 
party is released from a duty to bargain because an impasse 
has been reached in negotiations on one or more disputed 
points. The reasoning in the Sands case (Sands Manufac- 
ing Co ., 306 U. S. 332), quoted by Respondent, follows from 
a finding that the labor organization involved had breached 
its contract. Such is not the case here. Other courts 
have held that neither party is required indefinitely to 
negotiate on some issue where after a reasonable period 
of bargaining a stalemate has been reached, but the overall 
duty to bargain continues to run because there is always 
the possibility that the disputes issue may be compromised 
by agreement on other issues, and the duty to bargain 
transcends the negotiation of a contract, though that is 
one of its primary purposes. 
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3. Lodge 751 made known its desire to continue nego¬ 
tiations after the date of the strike by agreeing to attend 
a joint conference with Respondent requested by its parent 
body, and by agreeing to attend joint meetings requested 
by representatives of the U. S. Conciliation Service, a re¬ 
quest refused by Respondent on the ground that Lodge 
751 no longer had representative status. Such manifes¬ 
tations of willingness to continue negotiations might not 
suffice for the purposes of a formal demand or request to 
bargain addressed directly to Respondent by Lodge 751, if 
such demand or request were required under the facts of 
this case. I think they were not required. By letter dated 
April 25, 1948, Respondent notified Lodge 751 that Lodge 
751 “is not a collective bargaining representative under 
the National Labor Relations Act” and that Boeing would 
not meet or deal with it as such. It would be hard to 
imagine a mere definite and conclusive refusal to bargain 
than is contained in this letter, and, obviously, there was 
no duty on the part of Lodge 751 to serve Respondent with 
a formal demand for bargaining rights thereafter. Its 
willingness and desire for continued negotiations was amply 
demonstrated. 

4. A reasonable doubt as to a union’s majority may, 
under some circumstances, justify the employer in a re¬ 
fusal to bargain. Here, however, Respondent could not 
have doubted the union’s majority status, for it admits 
that on the date of the strike Lodge 751 represented all 

of the employees in an appropriate unit. It cannot 
460 rely on its mistaken belief that the strike of April 

22, 1948, was in violation of Section 8 (d) of the 
amended Act, for a misconception of meaning of a law 
affords no excuse for its violation. Even if Lodge 751 
had lost its actual majority following the strike—the cred¬ 
ible and uncontraverted evidence shows that it did not— 
this would have served to release Respondent from its 
duty to bargain, inasmuch as by its letter of April 25, 
1948, refusing to recognize and bargain with Lodge 751, 
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it converted the until then economic strike into an unfair 
labor practice strike, and any loss of majority thereafter 
would normally be attributed to Respondent’s unfair labor 
practices. 

3. Concluding findings . 

It is found: 

1. All production and maintenance employees employed 
by Respondent Boeing at its Seattle, Washington plants, 
excluding guards, truck drivers operating equipment on 
the public highways, power plant operators, professional 
employees and supervisors as defined by the Act, at all 
times material herein constituted and do now constitute 
a unit appropriate for purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act; 

2. At all times material herein Lodge 751 has been, and 
Lodge 751 is now, the representative designated for the 
purposes of collective bargaining by the majority of the 
employees in the aforesaid unit, and by virtue of Section 
9 (a) of the Act has been at all times material herein, 
and is now, the exclusive representative of all the employees 
in the said unit for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of employment, 
and other conditions of employment; 

3. On April 25, 1948, Respondent Boeing and its agent, 
William M. Allen, refused, and at all times thereafter have 
continued to refuse, to bargain collectively with Lodge 751 
as the exclusive representative of employees in the de¬ 
scribed appropriate unit, in violation of Section 8 (a) (5) 
of the Act, thereby interfering with, restraining and coer¬ 
cing Boeing employees in the exercise of the rights guar¬ 
anteed them in Section 7 of the Act within the meaning of 
Section 8 (a) (1) of the Act; 

4. By their refusal to recognize and bargain with Lodge 
751 on April 25, 1948, and thereafter, Respondent Boeing 
and its agent, William M. Allen, converted the strike which 
began on April 22,1948, into an unfair labor practice strike, 
thereby prolonging it. 
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IV. The Effect of the Unfair Labor Practices 

Upon Commerce. 

The activities of Respondent set forth in Section III 
above, occurring in connection with the operations of Re¬ 
spondent described in Section I above, have a close, inti¬ 
mate and substantial relation to trade, traffic, and com¬ 
merce among the several States, and such of them as have 
been found to be unfair labor practices tend to lead, and 
have led, to labor disputes burdening and obstructing com¬ 
merce and the free flow of commerce. 

V. The Remedy. 

It having been found that Respondent has engaged in 
certain unfair labor practices, it is recommended that Re¬ 
spondent cease and desist therefrom, and take certain af¬ 
firmative action which it is found will effectuate the poli¬ 
cies of the Act. 

461 It having been found that on April 25, 1948, Re¬ 
spondent refused, and at all times since has con¬ 
tinued to refuse, to recognize and bargain with Lodge 751 
as the exclusive representative of its employees in an 
appropriate unit, and that the said refusal constitutes a 
violation of Section 8 (a) (1) and (5) of the Act, it is rec¬ 
ommended that Respondent, upon request of Lodge 751, 
recognize and bargain with Lodge 751 as the exclusive rep¬ 
resentative of its employees in the appropriate unit with 
respect to rates of pay, wages, hours, and other terms or 
conditions of employment. 

It has been found that Respondent by its refusal on and 
after April 25, 1948, to recognize and bargain with Lodge 
751 as the exclusive representative of its employees in an 
appropriate unit, prolonged the strike which began on 
April 22, 1948, converting it from an economic into an un¬ 
fair labor practice strike. In order to effectuate the poli¬ 
cies of the Act, it is recommended that Respondent, upon 
application, offer reinstatement to their former of substan- 
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tially equivalent position, 9 without prejudice to their sen¬ 
iority and other rights and privileges, to all those em¬ 
ployees who went on strike on April 22, 1948, and who 
have not already been reinstated to their former or equiva¬ 
lent positions, without prejudice to their seniority and other 
rights and privileges, dismissing if necessary any persons 
hired by Respondent on or after April 25, 1948, and who 
were not in the employ of Respondent on that date. It is 
also recommended that Respondent make whole those em¬ 
ployees who went on strike on April 22, 1948, and who have 
not previously been reinstated in the manner provider 
above, for any loss of pay they may suffer by reason of 
Respondent’s refusal, if any, to reinstate them as provided 
above, by payment to each of them of a sum of money 
equal to that which he normally would have earned as 
wages during the period from five (5) days after the date 
on which he applied for reinstatement, to the date of Re¬ 
spondent’s offer of reinstatement in the manner provided 
tbove, less his net earnings, if any, during said period. 10 

It is believed that Respondent’s refusal to bargain in 
violation of Section 8 (a) (5) of the Act was based upon 
a misconception of the law rather than a desire and intent 
generally to frustrate the employees in the exercise of 
the rights guaranteed them in Section 7 of the Act. There¬ 
fore, a broad cease and desist order is not recommended: 

Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, the undersigned makes the 
following: 


CONCLUSIONS OF LAW. 

1. Aeronautical Industrial District Lodge No. 751, char¬ 
tered by International Association of Machinists (inde¬ 
pendent), is a labor organization within the meaning of 
Section 2 (5) of the Act. 

» See Matter of the Chase National Bank of the City of New York, San 
Juan, Puerto Rico Branch, 65 N. L. R. B. 827. 

10 See Matter of Crossett Lumber Co., 8 N. L. E. B. 440, 497-8. 
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2. All production and maintenance employees employed 
by Respondent Boeing at its Seattle, Washington, plants, 
excluding guards, truck drivers operating equipment on 
the public highways, power plant operators, professional 
employees and supervisors as defined by the Act, constitute 
a unit for the purposes of collective bargaining, within the 
meaning of Section 9 (b) of the Act. 

3. Aeronautical Industrial District Lodge No. 751, char¬ 

tered by International Association of Machinists 
462 (Independent), was on April 25, 1948, and at all 
times since has been, the exclusive representative 
of all the employees in the aforesaid appropriate unit for 
the purposes of collective bargaining, within the meaning 
of Section 9 (a) of the Act. 

4. By refusing on April 25, 1948, and at all times there¬ 
after, to bargain collectively with Aeronautical Industrial 
District Lodge No. 751, chartered by International Asso¬ 
ciation of Machinists (Independent), Respondent Boeing 
and its agent, William M. Allen, have engaged in, and 
are engaging in, unfair labor practices, within the mean¬ 
ing of Section 8 (a) (5) of the Act. 

5. By refusing on April 25, 1948, and at all times there¬ 
after, to bargain collectively with Aeronautical Industrial 
District Lodge No. 751, chartered by International Asso¬ 
ciation of Machinists (Independent), Respondent Boeing 
and its agent, William M. Allen, interfered with, restrained 
and coerced the employees of Respondent Boeing in the 
exercise of the rights guaranteed in Section 7 of the Act, 
thereby engaging in unfair labor practices within the mean¬ 
ing of Section 8 (a) (1) of the Act. 

6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

RECOMMENDATIONS. 

Upon the basis of the above findings of fact and conclu¬ 
sions of law, and upon the entire record in this case, the 
undersigned recommends that Respondent, Boeing Air- 
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plane Company, a Corporation, Seattle, Washington, its 
officers and agents, including William M. Allen, and its 
successors and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Aeronautical 
Industrial District Lodge No. 751, chartered by Interna¬ 
tional Association of Machinists (Independent), as the ex¬ 
clusive representative of all its employees in the above- 
described appropriate unit; 

(b) Engaging in like or related acts or conduct interfer¬ 
ing with, restraining, or coercing its employees in the exer¬ 
cise of the rights to self-organization, to form labor organi¬ 
zations, to join or assist Aeronautical Industrial District 
Lodge No. 751, chartered by International Association of 
Machinists (Independent), or any other labor organiza¬ 
tion, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other mutual 
aid or protection, as guaranteed in Section 7 of the Act. 

2. Take the following affirmative action, which it is found 
will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Aeronautical 
Industrial District Lodge No. 751, chartered by Interna¬ 
tional Association of Machinists (Independent), as the 
exclusive representative of all the employees in the above- 
described appropriate unit and if an understanding is 
reached, embody such understanding in a signed agree¬ 
ment; 

(b) Upon application, offer immediate and full reinstate¬ 
ment to their former or substantially equivalent positions, 
without prejudice to their seniority or other rights and 
privileges, to all those employees who went on strike on 
April 22, 1948, and who have not already been reinstated 
to their former or substantially equivalent positions, 'with¬ 
out prejudice to their seniority or other rights and 

463 privileges, dismissing if necessary any persons hired 
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by Respondent on or after April 25, 1948, and who were 
not in Respondent’s employ on that date; 

(c) Make whole the employees specified in paragraph 2 
(b) above, for any loss of pay they may suffer by reason 
of Respondent’s refusal, if any, to reinstate them in the 
manner provided in paragraph 2 (b) above, by payment 
to each of them of a sum of money equal to that which 
he normally would have earned as wages during the period 
from five (5) days after the date on which he applies for 
reinstatement to the date of Respondent’s offer of rein¬ 
statement, less his net earnings, if any, during said period; 

(d) Post at its Seattle, Washington, plants, copies of 
the notice attached hereto marked Appendix A. Copies 
of the said notice, to be furnished by the Regional Director 
of the Nineteenth Region, shall, after being duly signed 
by Respondent’s representative, he posed by Respondent 
immediately upon receipt thereof, and maintained by it for 
sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices to employees 
are customarily posted. Reasonable steps shall be taken 
by Respondent to insure that said notices are not altered, 
defaced, or covered by any other material; 

(e) Notify the Regional Director of the Nineteenth Re¬ 
gion (Seattle, Washington), in writing, within ten (10) 
days from the receipt of this Intermediate Report and Rec¬ 
ommended Order, of what steps Respondent has taken to 
comply herewith. 

It is further recommended that unless, on or before ten 
(10) days from the date of the receipt of this Intermediate 
Report and Recommended Order, Respondent notifies the 
said Regional Director in writing that it will comply with 
the foregoing recommendations, the National Labor Re¬ 
lations Board issue an order requiring Respondent to take 
the action aforesaid. 

As provided in Section 203.46 of the Rules and Regu¬ 
lations of the National Labor Relations Board, Series 5, 
effective August 22, 1947, any party may within twenty 
(20) days from the date of service of the order transfer- 
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ring the case to the Board, pursuant to Section 203.45 of 
said Rules and Regulations, file with the Board, Rocham- 
beau Building, Washington 25, D. C., an original and six 
copies of a statement in wilting setting forth such excep¬ 
tions to the Intermediate Report and Recommended Order 
or to any other part of the record or proceeding (includ¬ 
ing rulings upon all motions or objections) as he relies 
upon, together with the original and six copies of a brief 
in support thereof; and any party may, within the same 
period, file an original and six copies of a brief in sup¬ 
port of the Intermediate Report and Recommended Order. 
Immediately upon the filing of such statement of excep¬ 
tions and/or briefs, the party filing the same shall serve 
a copy thereof upon each of the other parties. Proof of 
service on the other parties of all papers filed with the 
Board shall be promptly made as required by Section 203.85. 
As further provided in said Section 203.46, should any 
party desire permission to argue orally before the Board, 
request therefor must be made in writing to the Board 
■within ten (10) days from the date of service of the order 
transferring the case to the Board. 

In the event on Statement of Exceptions is filed as pro¬ 
vided by the aforesaid Rules and Regulations, the find-» 
ings, conclusions, recommendation, and recommended or¬ 
der herein contained shall, as provided in Section 103.48 
of said Rules and Regulations, be adopted by the Board 
and become its findings, conclusions, and order, and all ob¬ 
jections and exceptions thereto shall be deemed waived 
for all purposes. 

Wiluam E. Spencer, 

Dated: July 20, 1948. Trial Examiner. 
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IN THE 


United States Court o! Appeals 

fob the District of Columbia Circuit. 


No. 10,064. 


BOEING AIRPLANE COMPANY, a corporation, and 
WILLIAM M. ALLEN, Petitioners, 

v. 

NATIONAL LABOR RELATIONS BOARD, Respondent. 


BRIEF FOR PETITIONERS 
IN SUPPORT OF 

PETITION FOR REVIEW OF, AND TO SET ASIDE, 
AN ORDER OF THE NATIONAL LABOR RELATIONS 

BOARD 


DEFINITIONS 

For purposes of convenience and brevity, the following 
terminology is employed throughout this brief: 

The terms “Boeing’’ and “petitioners” include the 
petitioner Boeing Airplane Company, a Delaware corpora¬ 
tion, the petitioner William M. Allen, and for the period 
prior to December 31, 1947, Boeing Aircraft Company, a 
Washington corporation. 
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The terms “Lodge 751’’ or “Union” mean the Aeronau¬ 
tical Industrial District Lodge No. 751, International Asso¬ 
ciation of Machinists (Independent), which filed the charge 
upon which the complaint here involved was issued by the 
Board. 

The term “Act” means the National Labor Relations 
Act, as amended by the Labor Management Relations Act, 
1947. (Act of June 23, 1947, c. 120, sec. 101; 61 Stat. 136; 
U.S.C. Title 29, Sec. 151 et seq.) 

The term “Board” means the National Labor Relations 
Board. 

The term “Order” means the Decision and Order of the 
National Labor Relations Board dated November 22, 1948, 
of which review is sought. 

The term “Contract” (first letter of term capitalized) 
means the collective bargaining agreement involved in 
this case. 


JURISDICTIONAL STATEMENT 

This is a proceeding to review an Order of the Board 
holding that petitioners by refusing to bargain collectively 
with the Union on and after April 25,1948, violated Sections 
8(a) (5) and 8(a) (1) of the Act and ordering petitioners, 
among other things, to bargain collectively with the Union, 
upon request, and to take certain affirmative action includ¬ 
ing, under penalty of back pay awards, reinstatement, 
upon application, of all employees who went on strike 
April 22, 1948. (App. 1-9, 175, 176). 

The proceeding before the Board in which the order was 
issued was commenced on June 10, 1948, by the issuance 
of a complaint against petitioners by the Board alleging 
that petitioners were engaged in interstate commerce and 
had engaged in certain unfair labor practices prohibited 
by the Act on and after April 25, 1948. (App. 35-43) 

Petitioners answered the complaint, admitting the juris¬ 
dictional averments thereof but denying that they had 
engaged in the unfair labor practices alleged. (App. 43-50) 
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The order of the Board complained of was entered 
November 22, 1948. (App. 177) On November 23, 1948, 
petitioners, as persons aggrieved and adversely affected 
thereby, filed their petition for review of said order and 
to set it aside. (App. 1) A copy of said petition was served 
on the Board by the Clerk of this Court on November 26, 
1948. 

On December 1, 1948, the transcript of the record of the 
proceedings before the Board, certified by the Board, was 
filed in this Court. 

On December 6, 1948, the Board filed its answer to the 
petition for review and its request for enforcement of the 
order. (App. 21-26) 

This court has jurisdiction of this proceeding by virtue 
of the provisions of Sections 10(e) and 10(f) of the Act. 

STATEMENT OF THE CASE 

The sole question involved in this case is whether Boeing 
was under any duty to attempt to negotiate a new collective 
bargaining agreement with the Union during the period 
from April 25,1948, when Boeing first refused to negotiate 
further with the Union, to July 1, 1948, when the hearing 
before the Board’s trial examiner was closed. (App. 41, 
165, 180, 210). 

It is Boeing’s position that the strike called by the Union 
on April 22, 1948, was (1) in violation of Section 8(d) of 
the Act, which Section requires that where there is in effect 
a collective bargaining contract, a party thereto must give 
sixty days’ notice of termination of the contract and must 
meet other requirements of the Section before the contract 
can be properly terminated, and (2) in breach of a “no¬ 
strike” clause contained in a collective bargaining agree¬ 
ment (the Contract) in force between the parties, and that 
as a necessary consequence of such violation or such breach 
any obligation, legal or otherwise, on the part of Boeing to 
participate in further negotiations during the period in 
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question was brought to an end. On the other hand, the 
Board concluded (1) that although a collective bargaining 
contract (the Contract) w T as in effect at the time of the 
strike, nevertheless Section 8(d) was not then applicable 
and the Union was not then required to comply therewith 
for the alleged reason that, in the previous year, before the 
Act had become law, the parties had negotiated unsuccess¬ 
fully on the subject of a possible new contract, and that, 
because of such negotiations, to require Union compliance 
with the Section before striking in April of 1948 would be 
to give the Section retroactive effect, and (2) that the Union 
did not violate the no-strike clause of the Contract because 
the strike terminated rather than breached the Contract. 

All the facts necessary for disposition of the case were 
stipulated before the Board. (App. 51, 183) There fol¬ 
lows in summary the factual background to the question 
presented for resolution by this Court. 

Boeing is, and has been for many years, a corporation 
engaged in the manufacture of aircraft for purchase by 
the armed services and commercial airlines, with its prin¬ 
cipal place of business at Seattle, Washington. (App. 
51-53) From June 17, 1937 to April 22, 1948, the date of 
the strike, the Union, an unincorporated labor organiza¬ 
tion, served as collective bargaining representative, duly 
certified by the Board, for Boeing’s production and main¬ 
tenance employees, numbering about 14,500 at the time of 
the strike. (App. 54, 71) 

On or about March 16, 1946, Boeing entered into a col¬ 
lective bargaining agreement with the Union which was a 
renewal of preceding contracts, with amendments. (App. 
54, 55) In its aspects material here, the Contract estab¬ 
lished a basic wage rate of $1.80 per hour for Labor Grade 1, 
ranging downward through Labor Grade 10 (App. 73, 74); 
it provided for a union shop and preferential hiring of 
Union members (App. 71, 72); it contained an arbitration 
clause providing for arbitration of grievances and matters 
involving the interpretation and application of the Contract 
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(App. 75-79); and it further provided, in pertinent part, as 
follows: 

“During the life of this agreement, no strikes shall 
be caused or sanctioned by the Union, ...” (App. 
55, 75) 

and also: 

“This Agreement shall be and remain in full force 
and effect from the 16th day of March, 1946, to the 
16th day of March, 1947, and thereafter until a new 
agreement has been reached by the parties either 
through negotiation or arbitration.” (Italics added) 
(App. 55, 79) 

At the time of the execution of the Contract the latter 
clause was obviously considered to be to the advantage of 
both parties. From the Union’s standpoint it assured a 
continuity of the Contract which would among other things 
exclude the danger of conflicting jurisdictional claims by 
outside unions. From the Company’s standpoint it tended 
to assure unbroken contractual relations with the Union. 

On October 24, 1946, Boeing wrote Lodge 751 stating in 
substance that in its opinion certain changes should be made 
in the Contract with respect to working conditions which 
it felt were essential to efficient and economical operation 
and that such changes, if agreed to, would inure to the 
mutual benefit of both parties. Pursuant to this suggestion, 
the parties met on January 29, 1947, for the purpose of 
discussing possible changes in the Contract. (App. 55- 
56) In the course of the negotiations that followed, 
the Union proposed, among other things, an increase in 
wage rates of ten cents per hour over wage rates established 
in the Contract, consolidation of the existing ten labor 
grades to five (involving the upgrading of all those in the 
labor grades to be eliminated) and eight paid holidays. 
These demands represented an estimated total increase of 
approximately eighteen cents per hour. (App. 107) Boe¬ 
ing did not accede to these demands and on or about May 
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22, 1947, made a proposal which was the equivalent, had 
it been accepted, of an increase of ten cents per hour (in¬ 
cluding eight paid holidays, consolidation of the ten labor 
grades to six, with increased rates to apply to these labor 
grades) (App. 106) In turn, the Union rejected this 
proposal. (App. 60, 109) 

Beginning about April 7, 1947, the Union engaged in 
various maneuvers (not important here in view of the 
Board’s finding that a collective bargaining agreement 
existed between the parties on and after the effective date 
of the Act and at least until April 1948) designed to force 
a favorable outcome of the negotiations from the Union’s 
standpoint. These included, in April 1947, service of a 
notice of intention to strike upon the Secretary of Labor 
and the Board, pursuant to the War Labor Disputes Act, 
Act of June 25, 1943 (57 Stat. 163) (U.S.C. Title 50, Sec. 
1501, et seq.) then in effect. (App. 93) 

Little progress was made, however, despite further meet¬ 
ings of the parties from time to time, some of which were 
attended by representatives of the U. S. Conciliation Serv¬ 
ice. No new agreement was reached by August 22, 1947, 
the date on which the provisions of the Act important here 
became effective. (App. 60, 111, 112) 

On August 26, 1947, immediately subsequent to the ef¬ 
fective date of the Act, the Union published an open letter, 
a copy of which appears in the record, reviewing negotia¬ 
tions with Boeing and reaffirming the Contract. (App. 
60, 101) From this open letter it appears that: the presi¬ 
dent of the International Association of Machinists (which 
Association was a party to the Contract and the parent 
organization of the Union) had refused to authorize or 
sanction the strike (of which the Union had given notice 
of intention to the Secretary of Labor and the Board) 
because such strike would be in violation of the Contract; 
(App. 109) that between the date of passage, June 9,1947, 
and August 22,1947, the effective date of the Act, the Union 
had become concerned over the prospective effect of the Act 
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upon the union shop and preferential hiring rights that it 
enjoyed under the Contract; and that at a special session of 
the District Council of the Union on August 20,1947: “The 
Council analyzed the situation and decided it would not be 
advisable to jeopardize the Labor Relations Agreement now 
existing between the parties; that the Union should main¬ 
tain its present agreement [the Contract] until a new one 
has been negotiated that can be acceptable to the mem¬ 
bership.” (App. Ill) 

After August 22, 1947, the Union, as it had done at all 
times since the inception of the Contract, continued to 
exercise the rights it enjoyed under the Contract and nu¬ 
merous and frequent applications were made to Boeing 
pursuant to the grievance, union shop and preferential 
hiring clauses thereof. (App. 62-64, 115-118) These ap¬ 
plications referred to the Contract variously as the “cur¬ 
rent labor relations agreement” the “present labor rela¬ 
tions agreement” and, by various article and section num¬ 
bers, to the “labor relations agreement” and continued to 
be filed up to and during the period immediately preceding 
the time of the strike. (App. 64, 115-118) 

In addition to negotiations involving the administration 
of the Contract, the parties, after August 22, 1947, con¬ 
tinued to meet in negotiations looking toward a new agree¬ 
ment. (App. 61) Finally, on January 19, 1948, Boeing 
submitted to the Union a draft of a proposed new labor 
relations agreement, proposing, among other things, an 
increase in wage rates that amounted to fifteen cents per 
hour, three cents per hour less than the Union’s only previ¬ 
ous demand, made in 1947. (App. 62) Boeing’s proposal 
was not submitted to the Union membership for considera¬ 
tion. (App. 66) 

The Union, on March 15, 1948, advised Boeing that the 
Boeing proposal of January 19,1948 was acceptable except 
for three articles, one of which was the wage clause, and 
proposed that the three articles in dispute be referred to 
arbitration, without, however, stating what wage proposal 
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would be satisfactory or making any wage proposal what¬ 
ever. The Union also demanded that Boeing agree that 
any wage award might be made retroactive for a whole 
year to March 16, 1947. (App. 65) 

On March 26, 1948, a “union-shop” election was held at 
Boeing’s plant pursuant to the provisions of Section 9(e) 
of the Act (which Act requires such election to legalize 
“union-shop” provisions except where collective bargain¬ 
ing agreements containing such provisions, and executed 
prior to the effective date of the Act, had remained in force 
without termination) and the Union was authorized to seek 
renewal of the union-shop clause in any new agreement to 
be thereafter executed with Boeing, as provided in Section 
8(a) (3) of the Act. (App. 65) Until this authorization 
was obtained, the Union could not have lawfully executed a 
new collective bargaining agreement containing a union- 
shop provision. 

Boeing agreed, in principle, to arbitration and between 
March 15 and April 13, 1948, the parties negotiated with 
respect to methods of arbitration, selection of a panel and 
matter to be submitted. As had been the case in 1947, when 
arbitration had earlier been proposed, the parties failed 
to agree on the procedure to be observed in selection of a 
panel. (App. 65). Boeing, because the Contract expressly 
provided that it should remain in full force and effect until 
a new agreement was reached either through negotiation 
or arbitration, declined to agree to the retroactivity of any 
wage award. (App. 65) 

On April 20, 1948, at a meeting of shift committeemen 
and District Council delegates, the officers of the Union 
were directed to present their final demands to Boeing and 
the meeting voted to authorize the officers to call a strike 
if their demands were not met. (App. 66) No meeting 
of the Union membership was called to ratify this action. 
(App. 66, 67) 

On the afternoon of the same day, at a meeting with 
Boeing representatives, the Union made another proposal 
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of arbitration, which included the retroactivity feature. 
(App. 66) When Boeing repeated its objections to retro¬ 
activity and other aspects of the proposal, the Union, which 
obviously expected this would be the case, handed Boeing 
representatives a letter dated April 20, 1948, which had 
been prepared in advance, setting forth terms of a proposed 
new agreement and issuing the ultimatum that if Boeing 
did not accept the proposal in its entirety by twelve o’clock 
noon of April 21, 1948, the Union “ reserves the right to 
take appropriate action, including a work 'stoppage.” 
(App. 67) 

This ultimatum letter (delivered some 36 hours before 
the strike) demanded wage increases and other items rep¬ 
resenting a total increase of thirty-five cents per hour as 
compared with the terms of the Contract, which increases 
were nearly twice those demanded in the only previous 
Union proposal, made in 1947, and which increases were 
more than twice those embodied in the previous Boeing 
1948 offer. (App. 126, 129, 131) In its ultimatum, how¬ 
ever, the Union recognized that the Contract was still in 
effect by stating: “. . . the Union proposes that Article 
VII, Seniority, shall contain the same language that is now 
existent in the contract between the parties . . .” (Italics 
added). (App. 127) 

It is this same letter of April 20, 1948, that the Board 
has found constituted the first and only notice of termina¬ 
tion of the Contract given Boeing by the Union. (App. 173) 

Because the threatened work stoppage appeared obvi¬ 
ously illegal, and because the Union’s demands, if met, 
would immediately have placed Boeing’s wage scales far 
above the wage scales of any other Company in the aircraft 
manufacturing industry, Boeing, on April 21,1948, declined 
to accede to the Union’s ultimatum. (App. 133) 

On April 22, 1948, the Union called a strike involving 
some 14,500 employees of Boeing, being all of the produc¬ 
tion and maintenance employees of Boeing represented by 
the Union, which strike continued during the period covered 
by the evidence before the Board. ( App. 67) 
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Three days after the beginning of the strike, on April 25, 
1948, Boeing, in order to fully advise the Union of Boeing’s 
position, notified the Union that, by reason of the latter’s 
violation of Section 8(d) of the Act, the striking employees 
of Boeing had lost their status as employees of Boeing as 
provided in Section 8(d) and that, consequently, Lodge 751 
represented no employees of Boeing. (App. 134) How¬ 
ever Boeing did not send the strikers any notice of termina¬ 
tion of employment. On the contrary, it repeatedly invited 
them to return to work. (App. 71) 

On June 10,1948, the Board issued its complaint against 
Boeing and, on the same day, the General Counsel of the 
Board made application, pursuant to Section 10(j) of the 
Act, to the United States District Court for the Western 
District of Washington, Northern Division, for temporary 
injunctive relief to compel Boeing to negotiate, irrespective 
of the strike, pending adjudication by the Board of the is¬ 
sues raised in its complaint. (App. 10, 43) The matter w T as 
heard on June 18 and 19, 1948. At the conclusion of the 
hearing, the Court ruled that the Contract was in full force 
and effect at all times until the strike and that the Board’s 
application would be denied by reason of the Union’s viola¬ 
tion of Section 8(d) of the Act. A copy of the Court’s 
opinion appears in the record. (App. 10) 

On June 22, 1948, the Court entered a judgment dismiss¬ 
ing the application for injunctive relief. (App. 16) 

The proceedings since that time appear in the Order and 
in the Intermediate Report and Recommended Order of 
the trial examiner. (App. 164, 179) 

STATUTE INVOLVED 

The statute involved is the National Labor Relations Act 
as amended by Act of June 23, 1947, c. 120 (61 Stat. 136) 
U.S.C. Title 29, Sec. 151 et seq.; pertinent provisions of 
Section 8(d) of the amended Act, (U.S.C. Title 29, Sec. 
158(d)) because of their importance, are here set forth: 
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“For the purposes of this section, to bargain collec¬ 
tively is the performance of the mutual obligation of 
the employer and the representative of the employees 
to meet at reasonable times and confer in good faith 
with respect to wages, hours, and other terms and con¬ 
ditions of employment, or the negotiation of an agree¬ 
ment, or any question arising thereunder, and the 
execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 
to a proposal or require the making of a concession: 
Provided, That where there is in effect a collective- 
bargaining contract covering employees in an industry 
affecting commerce, the duty to bargain collectively 
shall also mean that no party to such contract shall 
terminate or modify such contract, unless the party 
desiring such termination or modification— 

“(1) serves a written notice upon the other party 
to the contract of the proposed termination or modi¬ 
fication sixty days prior to the expiration date there¬ 
of, or in the event such contract contains no expira¬ 
tion date, sixty days prior to the time it is proposed 
to make such termination or modification; 

“(2) offers to meet and confer with the other 
party for the purpose of negotiating a new contract 
or a contract containing the proposed modifications; 

“(3) notifies the Federal Mediation and Concilia¬ 
tion Service within thirty days after such notice of 
the existence of a dispute, and simultaneously there¬ 
with notifies any State or Territorial agency estab¬ 
lished to mediate and conciliate disputes within the 
State or Territory where the dispute occurred, pro¬ 
vided no agreement has been reached by that time; 
and 

“(4) continues in full force and effect, without 
resorting to strike or lock-out, all the terms and con¬ 
ditions of the existing contract for a period of sixty 
days after such notice is given or until the expiration 
date of such contract, whichever occurs later: 


<< 
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“Any employee who engages in a strike within the 
sixty day period specified in this subsection shall lose 
his status as an employee of the employer engaged in 
the particular labor dispute, for the purposes of sec¬ 
tions 8, 9, and 10 of this Act, as amended, but such loss 
of status for such employee shall terminate if and 
when he is reemployed by such employer.” (Italics 
added) 

Other provisions of the Act and the Labor Relations Act, 

1947, of which the Act is a part, to which provisions refer¬ 
ence is made herein are set forth at the end of this brief for 
reference purposes. 

STATEMENT OF POINTS 

1. The Board erred in concluding that Section 8(d) of 
the Act did not apply to the Contract in force and effect 
between Boeing and the Union on and after August 22,1947. 

2. The Board erred in concluding that Section 8(d) of 
the Act was not violated by the Union’s action in calling 
the strike of April 22, 1948, without complying with the 
procedures prescribed therein. 

3. The Board erred in concluding that the strike of April 
22,1948, was not called in breach of the no-strike clause of 
the Contract. 

4. The Board erred in failing to conclude that petitioners 
were relieved of any duty to bargain collectively with the 
Union during the strike called by the Union on April 22, 

1948. 

SUMMARY OF ARGUMENT 

On August 22, 1947, the effective date of the Labor Man¬ 
agement Relations Act, 1947, and subsequent thereto, and 
also at the time of the strike mentioned herein, a valid 
collective bargaining agreement (the Contract) was in ef¬ 
fect between Boeing and the Union. The Board found this 
to be a fact, the General Counsel of the Board conceded 
this to be a fact, the language of Article XIII of the Con¬ 
tract shows this to be a fact and the actions of Boeing and 
the Union up to the time of the strike herein mentioned 
indicate conclusively that this was a fact. 
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The Contract contained a no-strike clause. 

Under Section 8(d) of the Act the Union was required 
to give Boeing sixty-days’ notice of any termination of the 
Contract and to otherwise comply with this Section before 
the Union could legally terminate the Contract or strike. 
The Union struck in violation of Section 8(d) and by reason 
of such violation, Boeing was relieved by the provisions of 
that Section from any duty to bargain collectively with the 
Union for the period of the strike. 

In addition, under basic principles of collective bargain¬ 
ing contract law, and independent of and in addition to any 
violation of Section 8(d) of the Act, the Union breached 
the no-strike clause of the Contract by striking and Boeing 
was thereby relieved of any duty to bargain collectively 
with the Union for the period of the strike. 

The Board’s conclusion that the Union did not violate 
the Act is based on the false premise that Section 8(d) of 
the Act does not apply to the Contract because it “had been 
opened for negotiations prior to the effective date of the 
Act”. This premise is without legal foundation because 
(a) Section 8(d) was clearly intended by Congress to apply 
to all contracts that were “in effect” at the time it became 
law and the fact that provisions for a possible new contract 
may have been discussed prior to the effective date of the 
Act in no way renders the Act or Section 8(d) thereof in¬ 
applicable; (b) the Contract contained no “opening clause” 
as that term is ordinarily used in connection with labor 
contracts, permitting a party to “open” it by giving notice 
to the other party of desired changes and could not therefore 
have been legally “opened”, and the phrase “open for nego¬ 
tiations” as used by the Board has no proper application 
to the Contract and is without any meaning as applied to 
this case, and (c) assuming that there is some basis (which 
we deny) for the Board’s labeling the Contract, at the 
time of the strike, as an “interim” collective bargaining 
agreement, such novel terminology can not remove the Con¬ 
tract from the application of Section 8(d) inasmuch as this 
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Section applies to all effective collective bargaining con¬ 
tracts whether they are described as “interim collective 
bargaining contracts”, or otherwise. 

As to the violation of the no-strike clause, the 
Board’s conclusion that the strike terminated rather 
than breached the Contract is unsound because the Contract 
at the time of the strike was not terminable at the will of 
either party, and even assuming it to be so terminable 
(which we deny) reasonable notice of termination was re¬ 
quired, as distinguished from mere notice as the Board 
concluded, and reasonable notice was not given. 

The Board’s order should be set aside with directions 
that the complaint be dismissed, for two reasons: (1) be¬ 
cause the Union violated Section 8(d) of the Act and 
(2) because the Union breached the no-strike clause of the 
Contract. It is clear that the Union did both, although 
either would justify the action here requested, by 
petitioners. 


ARGUMENT 

Preliminary Statement 

Questions of law only are presented in this case. With 
two exceptions, all the material facts were stipulated below. 
The two exceptions are Boeing’s 1947 and 1948 offers to 
the Union, evidence of which was excluded by the trial 
examiner. To this action petitioners duly excepted. (App. 
8, 30, 156) The Board, however, affirmed the trial ex¬ 
aminer’s ruling without findings of fact on the subject 
(App. 165) 

Inasmuch as the trial examiner’s ruling was based 
solely on materiality and relevancy and the question was 
preserved in our petition for review, we think it not im¬ 
proper to refer briefly to these offers in the course of argu¬ 
ment. (App. 8, 30, 31, 156) For not only were the offers 
material and relevant as background evidence, cf. Western 
Electric Co. v. N.L.R.B. (CCA 4, 1945) 147 F. 2d 519, 525; 
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NJj.R.B. v. Collins & Aikman Corp. (CCA 4,1944) 146 F. 2d 
454, 455; but they were obviously relevant and material to 
the issue of the reasonableness of the notice of termination, 
a subject to which we devote attention hereinafter. 

Although exclusion of the evidence was error, it was 
procedural error only and we believe that the record as it 
now stands, clearly illustrates that the order of the Board 
is contrary to the law, and therefore that this litigation 
should be brought to an early end by an order of this Court 
setting aside the Board’s order, and directing the dismissal 
of the complaint. 


L 

There was a Collective Bargaining Contract in Effect 
Between Boeing and the Union Subsequent to Aug¬ 
ust 22,1947, the Effective Date of the Act. 

Although the issue was disputed by the Union, the Gen¬ 
eral Counsel conceded at the hearing before the Trial 
Examiner that on August 22,1947, the effective date of the 
Act, and thereafter up to and including the time of the 
strike, the Contract continued to be “in effect” within the 
meaning of Section 8(d) of the Act. The General Counsel 
did not question the application of Section 8(d) to the Con¬ 
tract but argued that the Union had complied with the Sec¬ 
tion. The following remarks are taken from the record of 
the hearing (App. 29): 

“Trial Examiner: ... is it your position that there 
was in effect a collective bargaining contract at the 
time of the strike? 

Mr. Moldawer: The position of the General Counsel 
is that we must show a compliance with Section 8(d) 
of the Act, and to that extent there was a contract in 
existence.” 

See also other statements to this effect. (App. 28, 29, 30) 
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The Board also found that there was a collective bargain¬ 
ing contract in effect between Boeing and the Union on 
August 22,1947 and subsequent thereto, but described it as 
an “ interim ” contract although there is nothing therein 
or in the evidence before the Board to support that descrip¬ 
tion. Since, in our view, however, the propriety of the de¬ 
scription is immaterial to the proper disposition of this 
case and need not be considered by this court, we pass the 
matter without extensive discussion to emphasize the im¬ 
portant point that, by the Board’s own findings, there was* 
in effect between Boeing and the Union subsequent to the 
effective date of the Act, in the language of Section 8(d) 
thereof, “a collective-bargaining contract covering em¬ 
ployees in an industry affecting commerce, . . 

That there was adequate and undisputed evidence to 
support the Board’s finding in this respect cannot be suc¬ 
cessfully challenged as shown by the following: 

(a) As previously indicated the Contract contained a 
“union shop” clause and it also required preference of 
employment to Union members. No election to author¬ 
ize Lodge 751 to enter into a new agreement containing 
a “union shop” clause occurred until March 15, 1948. 
Nevertheless, until the beginning of the strike, both 
parties enforced the employment preference and the 
union shop provisions of the Contract. Operation by 
the parties under a union shop clause and with provi¬ 
sions for preference of employment would, subsequent 
to August 22, 1947, have constituted an unfair labor 
practice under Section 8(a) (3) and 8(b) (2) of the 
Act, unless such provisions were included in a collec¬ 
tive bargaining agreement entered into prior to the 
date of enactment of the Act, which agreement con¬ 
tinued in effect during such operation. (See Section 
102 of the Act.) 

(b) The District Council of Lodge 751 on August 20, 1947, 
two days before the effective date of the Act took the 
following action: 

“The Council analyzed the situation and decided 
it would not be advisable to jeopardize the Labor 
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Eelations Agreement now existing between the par¬ 
ties; that the union should maintain its present 
agreement until a new one has been negotiated that 
can be acceptable to the membership.’’ (App. Ill) 

(c) Each of the 943 employment preference applications 
filed by Lodge 751 with Boeing from January 1, 1948, 
down to the date of the strike, stated: 

“In accordance with Article III, Section D, para¬ 
graph 1 of the current Labor Relations Agreement , 
the Aeronautical Industrial District Lodge No. 751 
requests that the Boeing Aircraft Company give 
preference of employment to the person whose name 
is contained on this application.” (Italics added.) 
(App. 63, 64,116) 

(d) From August 22,1947, to the time of the strike, Lodge 
751 filed written grievances against Boeing on behalf 
of various members of the Union, claiming violations 
of the various provisions of the Contract. Dur¬ 
ing said period the number of grievances filed per 
month varied from a minimum of 19 in the month of 
October, 1947, to a maximum of 42 in the month of 
February, 1948. (App. 62, 63,115) 

(e) By letter dated January 31, 1948, Lodge 751 notified 
Boeing in writing of the results of an election of officers 
of the union held on January 6, 1948, and requested 
that indefinite leave of absence be continued for the 
officers elected “in accordance with Article VII, Sec¬ 
tion C, Accumulation of Seniority under our present 
Labor Relations Agreement” (Italics added) (App. 
64,117) 

(f) By letter dated March 8,1948, Lodge 751 notified Boe¬ 
ing that the Chairman of the Sick Committee of the 
Union “has not had his leave of absence renewed under 
our present contract procedure” and requested that he 
“be continued on an indefinite leave of absence in ac¬ 
cordance with Article VH, Section C, Accumulation of 
Seniority under our present Labor Relations Agree¬ 
ment” (Italics added) (App. 64,118) 

(g) By letter dated April 14,1948, Lodge 751 advised Boe¬ 
ing that “in accordance with Article V of the Labor 
Eelations Agreement” the letter would serve to inform 
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Boeing of the election of Mitchell Clay to serve on the 
Safety Committee. (App. 64,118) 

(h) The final ultimatum letter of Lodge 751 on April 20, 
1948, delivered less than 36 hours before the strike 
commenced, recognized that the contract remained in 
effect by stating: the Union proposes that Article 

VII, Seniority, shall contain the same language that is 
now existent in the contract between the parties . . ” 
(Italics added). (App. 66,127) 

That the Union was fully advised, previous to the strike, 
of Boeing’s position in respect of the Contract and as to 
the Union’s ultimatum concerning a possible work stop¬ 
page and breach of the Contract, is clearly shown from the 
letter from Boeing to the Union of April 21, 1948 (App. 
133, 134), which letter stated in part: 

“As you know, the Company’s previous wage offers 
to your members in 1947 and 1948, which you rejected, 
would have maintained rates of pay for them substan¬ 
tially greater than those of any other employees in the 
aircraft manufacturing industry in the United States. 
Nevertheless, the proposal attached to your second 
letter, which is the first definite wage proposal you have 
made to the Company this year, demands twice the 
amount of the Company’s 1948 offer. Your demand, 
if met, would immediately place Boeing wage scales 
far above and completely out of line with the wage 
scales of any other company in the aircraft manufac¬ 
turing industry. In addition, your proposal contained 
other demands, including eight paid holidays and the 
retention of substantially all of the provisions of the 
present contract which seriously impede and obstruct 
efficient operations, from which provisions the Com¬ 
pany has sought relief in order to meet necessary pro¬ 
duction requirements. 

“The Company therefore cannot accept your pro¬ 
posal. 

“The contract between the Company and Local 751 
and the International Association of Machinists is in 
full force and effect. In your second letter you ( reserve 
the right’ to cause a work stoppage. Such action would 
be in direct violation of the contract including the ‘no 
strike’ provisions thereof.” (Italics added.) 
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By the Board’s own finding the collective bargaining 
contract in existence between the parties on August 22, 
1947, was the same contract that existed in April of 1948 
and which had been in existence since April 16,1946. There 
was no “new” contract entered into after the latter date. 
The terms of the contract before and after this date were 
identical. Furthermore, despite the Board’s opinion, 
neither party extended, nor was required to extend 
the term of the contract. It is obvious, therefore, that 
the adjective “interim” as applied by the Board to the 
contract in question, is a characterization of convenience 
only and has no support either in the record or in law. 
The term represents nothing more than an effort on the 
part of the Board to support its conclusions by mere de¬ 
scriptive language. 

Moreover, the Board’s description of the Contract as an 
“interim” agreement is without any important significance. 
The Act makes no distinction between an “interim” collec¬ 
tive-bargaining contract and any other collective-bargain¬ 
ing contract, if indeed there is any distinction in their legal 
effect, which we deny. There is not even any requirement 
under Section 8(d) that the contract be in writing, and, 
presumably, an oral collective bargaining contract would 
render the section applicable. Furthermore Section 8(d) 
of the Act expressly covers the very type of collective bar¬ 
gaining contract, containing no expiration date, that the 
Board refers to as an “interim agreement”. It will be 
observed that this section makes specific provision for the 
giving of the sixty-day notice prior to the time of a proposed 
termination: “in the event such [a collective bargaining] 
contract contains no expiration date.” (Italics added) 

From the foregoing we submit that there can be no ques¬ 
tion that there was a collective bargaining contract in effect 
between Boeing and the Union after August 22, 1948, and 
thereafter beyond the date of the strike. 
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n. 

The Strike of April 22, 1948, Took Place in Disregard of 
the Requirements of Section 8(d) of the Act and 
Boeing Was Thereby Relieved of any Duty to Bargain 
During the Pendency of the Strike. 

If the strike was called in disregard of the requirements 
of Section 8(d) of the Act, then, as the General Counsel 
expressly conceded below (App. 29.) and the Board has 
tacitly agreed, Boeing was relieved of any duty to bargain 
with the Union during the pendency of the strike. (App. 
169) This is clear because performance of the duty to 
bargain by Boeing required the cooperation of the Union 
therein and by calling and persisting in the strike, the Union 
ipso facto was itself, in violation of Section 8(b) (3), 
guilty of a continuing failure and refusal to bargain col¬ 
lectively within the meaning of Section 8(d). Cf. N.L.R.B. 
v. Express Bub. Co. (CCA5, 1942) 128 F. 2d 690; Times 
Publishing Co. (1947) 72 NLRB (No. 128). Again, by virtue 
of the provisions of Section 8(d), the Boeing employees 
who went on strike at the call of the Union lost, as a result, 
their status as employees for the purposes of Sections 8, 9 
and 10 of the Act. Since the employer-employee relation¬ 
ship was terminated for the purposes of these sections as a 
result of the illegal action of the strikers, Boeing was re¬ 
lieved of any duty to bargain with their representative. 
N.L.R.B. v. Fansteel Metallurgical Corp. (1939) 306 U S 
240, 59 S. Ct. 490, 83 L Ed. 627; NX.R.B. v. Ohio Calcium 
Co. (CCA6,1943) 133 F. 2d 721. Finally, since the strikers 
were the members of the bargaining unit represented by 
the Union, the Union represented no employees of Boeing 
from and after the date of the strike and during the pen¬ 
dency thereof. Having lost its majority status through no 
fault of Boeing, the Union could not require Boeing to 
bargain further until it had reestablished its status. NX. 
R.B. v. Inter-City Advertising Co., Inc. (CCA4, 1946) 154 
F. 2d 244. 
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That the strike was called in disregard of the require¬ 
ments of Section 8(d) of the Act and that the Board’s 
failure to so hold was a result of confused thinking and a 
misapplication of the law is clear for the reasons herein¬ 
after indicated. 

As previously stated in detail, Boeing has contended and 
the Board has found that there was a collective bargaining 
agreement in effect between Boeing and the Union after 
the effective date of the Act. 

To corroborate this further, the Board found that the 
alleged notice of proposed termination was not served on 
Boeing by the Union until April 20, 1948, about thirty-six 
hours before the strike took place and about eight months 
after the Act became effective. (App. 173) 

From these facts, it seems clear that the statute applies 
and refers expressly to the Contract here involved because 
the Contract was “in effect” at the time the Act became law, 
and that the strike, therefore, was called in violation of the 
plain language of the statute. For emphasis, however, we 
again reproduce here certain pertinent provisions of Sec¬ 
tion 8(d): 

“Provided, that where there is in effect a collective 
bargaining contract , . . . the duty to bargain collec¬ 
tively shall also mean that no party to said contract 
shall terminate . . . such contract, unless the party 
desiring such termination.... 

“ (1) serves a written notice upon the other party to 
the contract of the proposed termination . . . sixty 
days prior to the expiration date thereof, or in the 
event such contract contains no expiration date, sixty 
days prior to the time it is proposed to make such 
termination ... (Italics added) 

The Board while inferentially indicating that the statute 
applies to the type of contract here involved, and impliedly 
conceding that the strike was called in disregard of the lan¬ 
guage of Section 8(d), seeks nevertheless to avoid the ap¬ 
plication of the Act to the particular Contract between the 
parties by reaching the strange conclusion that the statute 
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was not intended to apply to contracts ‘‘opened for nego¬ 
tiating” prior to the Act's effective date, as this would give 
the statute a “retroactive” effect. In almost the same 
sentence however it concedes that “Section 8(d) of the 
amended Act requires adherence to the procedure indicated 
therein by the party desiring contract termination ... on or 
after August 22,1947 .” (App. 169, 170) The Contract was 
not, and could not have been “opened” as the Board indi¬ 
cates. It was not that kind of a contract. It contained no 
“opening” clause. But the vital question is not whether 
the Contract was “opened” (whatever the expression 
means as applied to this particular contract) prior to the 
effective date of the Act, but rather—within the language 
of the statute—was the Contract (call it by whatever name) 
“in effect” at the date the statute became law. And it is 
re-emphasized that the Board expressly found that there 
was a collective bargaining agreement in effect between 
Boeing and the Union after the effective date of the Act. 
(App. 168,169) 

We do not disagree with the proposition that Section 
8(d) was not intended to have retroactive effect. On the 
contrary the language of the Section shows clearly that 
Congress intended its effect to be prospective. Where we 
differ from the Board is in respect of its contention that 
the application of Section 8(d), which became effective 
August 22, 1947, to a collective bargaining contract found 
by the Board to be “in effect” on that date and to a series 
of events which transpired in April of 1948, calls for a re¬ 
troactive application of the statute. The issue is just that 
narrow. 

The Board seems to place a great deal of reliance upon 
six words, spoken by Senator Taft (App. 170) in the course 
of debate, to support its theory that where one of the parties 
has expressed, prior to August 22, 1947, a desire for a 
modification of an existing contract, that that party is re¬ 
lieved of any duty to comply with the Act although it 
claimed and received all the benefits of its contract and 
took no action to terminate it for some eight months there- 
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after. The Board cites Senator Taft in support of its ac¬ 
tion, apparently on the theory that by the use of the present 
rense in the phrase “party who wishes to open a contract” 
the Senator intended to exclude from the application of 
Section 8(d) parties who had opened negotiations prior 
thereto. It is perfectly obvious, however, from the full 
text of the Senator’s remarks, which are reproduced in the 
margin* that the Senator had no such intention and was 
in no way referring to a situation similar to the one at bar. 
In fact, while it is plain from the language of the Act, it 
is even plainer from the Senator’s explanation, that Con¬ 
gress intended that in no case, subsequent to the effective 
date of the Act , should a party be permitted to put an end 
to a then-existing collective bargaining contract by uni¬ 
lateral action without giving to the opposing party sixty 


* “Mr. Taft * * * Mr. President, I did not mention the fact that the 
bill proposes to revise the Federal Mediation Service. The revision, 
which occurs in the section dealing with the emergency injunction 
process, provides for a single Director of Mediation, who is not to be 
under the jurisdiction of the Labor Department but is made an inde¬ 
pendent agency, for the reason that it was felt that the Labor Depart¬ 
ment was formed to represent the interests of labor, and that a concili¬ 
ation service should be absolutely impartial between labor and em¬ 
ployer * * * 

“Mr. Revercomb. The Senator from Ohio has said that the Director 
is not to be under the jurisdiction of the Department of Labor. Under 
which of the executive departments will he come? 

“Mr. Taft. He will occupy the usual status of an independent agency 
which will make him responsible directly to the President cf the United 
States. 

“I might say that in this mediation procedure we have provided 
greater power for the Mediation Service. We hope that the prestige 
which it acquires may lead to more successful mediation than there has 
been before. 

“We have provided in the revision of the Collective-bargaining proce¬ 
dure, in connection with the mediation process, that before the end of 
any contract, whether it contains such a provision or not, either party 
who wishes to open a contract may give 60 days’ notice in order to 
afford time for free collective bargaining, and then for the intervention 
of the Mediation Service. If such notice is given, the bill provides for 
no waiting period except during the life of the contract itself. If, how¬ 
ever, either party neglects to give such notice and waits, let us say, 
until 30 days before the end of the contract to give the notice, then there 
is a waiting period provided during which the strike is an unlawful 
labor practice for 60 days from that time, or to the end of the contract 
and thirty days beyond that time. In that case there is a so-called waiting 
period during which a strike is illegal, but it is only brought about by 
the failure of the union itself to give the notice which the bill requires 
shall be given. So it seems to me to be no real limitation of the rights of 
labor unions.” (93 Cong. Rec. 3839 80th Cong., 1st Sess.) 
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days’ notice of his intention and without giving the revital¬ 
ized machinery of the United States Conciliation Service an 
opportunity to prevent lock-out or strike, whether it con¬ 
tained such provision for sixty-day notice or not. The em¬ 
phasized point was the existence of the contract at the time 
of the enactment. The occurrence of any negotiations for a 
new contract before the Act became law, is not even men¬ 
tioned, let alone emphasized. 

As for the phrase “wishes to open the contract,” used 
by Senator Taft, it is obvious that the Board has attached 
a wholly erroneous significance thereto. The Senator was 
by no means intending to excuse by implication a party 
from collective bargaining within the meaning of Section 
8(d) merely because negotiations had been opened prior 
to the effective date of the Act. He was explaining the 
new significance of the Federal Mediation Service and 
pointing out that in the future, as had not been the case in 
the past, by reason of Section 8(d) no party would be per¬ 
mitted to terminate or allow contractual relations to expire 
without sixty days’ notice within which to permit the most 
constructive efforts of the parties and the Federal Medi¬ 
ation Service to prevent a strike. The contention that 
although it had said nothing whatever about the matter, 
Congress nevertheless intended to except from the appli¬ 
cation of Section 8(d) all contracts between parties who 
had, prior to the Act, discussed the possibility of a new 
contract (which is actually all that occurred in the instant 
case) is in our opinion without foundation. For a case in 
which the Board successfully sought application of the 
Wagner Act to an unfair labor practice arising out of a 
dispute that had developed and continued prior to the 
effective date of that Act see Jeffrey-De Witt Insulator 
Co. v. N.L.R.B. (CCA 4, 1937) 91 F. 2d 134 (cert den. 
302 U. S. 731, 58 S. Ct. 55, 82 L. Ed. 565). 

The Board’s argument that Section 8(d) does not apply 
to the situation existing in April of 1948 because “negotia¬ 
tions” looking toward a possible new contract occurred 
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prior to August 22, 1947, is fallacious in several other re¬ 
spects, as hereinafter shown. 

For example, the Board found that “the Union was not 
obligated to comply with the requirements of Section 8(d) ” 
(App. 170). We point out that Section 8(d) contains the 
complete definition of the duties, on the part of both the 
employer and the Union to bargain collectively, and if this 
reasoning of the Board is carried to the ultimate conclusion 
to be drawn therefrom it follows that if the Union was not 
obligated under Section 8(d) to bargain collectively after 
August 22, 1947, no basis exists for contending that the 
identical Section required Boeing to bargain collectively 
during the same period. 

At another point the Board appears to assume that un¬ 
successful negotiations are tantamount to termination of 
an existing collective bargaining contract. From this propo¬ 
sition it argues that by “opening negotiations ’ 9 the parties 
necessarily expressed a desire “for termination or modi¬ 
fication”; in other words, as the Board seems to conceive 
the meaning of the phrase, the parties by “opening nego¬ 
tiations” could not possibly have ended such negotiations 
with anything but a termination of their contractual rela¬ 
tionship in the event the negotiations were unsuccessful. 
(App. 169, 170) The concept that negotiations to 
discuss possible changes in a contract must lead inevitably 
to a termination of such contract is not only inaccurate but 
is completely unrealistic as applied to collective bargaining 
negotiations. In fact, it is a matter of common knowledge 
that labor contract negotiations are carried on by unions 
with no thought of terminating contractual relationship 
with the employer; their purpose being to substitute a new 
and more advantageous contract for the old, if, and only if, 
a new agreement is reached—avoiding, if possible, any 
hiatus in contractual relationship.* 

* That Congress expressly contemplates the possibility of negotiations 
during the term of a firm contract is evident from the following excerpts 
from the debates: “Mr. Taft * * * Section 8(d): 

The amendment to this subsection providing that the duty to bargain 
collectively should not be construed as requiring either party to discuss 
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Witness the fact that by comparatively recent negoti¬ 
ations a wage increase -was granted in the steel industry 
although there was in existence at the time a firm contract, 
with no wage reopening clause, which could not have been 
terminated except by mutual consent had negotiations 
failed. And consider the fact, that in the contract at bar, 
arbitration , not termination, is the expressed alternative 
to unsuccessful negotiation. Therefore, it is clear, we sub¬ 
mit, that the Board’s view of the significance to be attrib¬ 
uted to “opening negotiations” is not supported by the 
facts and, consequently, the basis of its argument respect¬ 
ing retroactivity fails. 

We need not rely -wholly on the facts or reasoning to 
support our contentions in this respect. In a recent case, 
which differed from the one at bar principally in that the 
union was seeking an injunction to compel the employer to 
observe the terms of a collective bargaining contract, the 
Court refuted the very position taken by the Board in this 
case. In that case, Mountain States Division No. 17 Com¬ 
munication Workers of America v. Mountain States Tel. 
and Tel. Co. (U.S. D.C. Colo. August 16, 1948) 15 Labor 
Cases, par. 64,724, 22 LRRM 2495, the employer contended 
that prolonged negotiations satisfied the requirements of 
both the contract and Section 8(d), both of which required 
sixty days’ notice in writing prior to termination. Issuing 
the injunction, the Court said: 

“From this correspondence it appears that at no 
time did either party give a clearcut notification of its 
exercise of its right to abrogate the existing contracts 
at the end of 60 days. The most said is the unions 


or agree to any modification of the term of a contract if such modification 
is to become effective before the contract may be reopened has been 
construed on the floor to mean ‘parties will be bound by contract without 
an opportunity for further collective bargaining/ The provision has no 
such effect. It merely provides that either party to a contract may refuse 
to change its terms or discuss change to take effect during the life thereof 
without being guilty of an unfair labor practice. Parties may meet and 
discuss the meaning of the terms of their contract and may agree to 
modification on change of circumstances, but it is not mandatory that they 
do so.” (Cong. Rec. June 12, 1947, p. 7002) 
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showed dissatisfaction with certain provisions, and a 
desire to negotiate modifications of the existing agree¬ 
ments, and make new agreements on matters not 
already covered by said agreements. That is a far 
cry from a formal notice of cancellation of an existing 
agreement, or of a novation. See Oil Workers Inter . 
Union, etc. v. Texoma Nat. Gas Co., 146 F. 2d. 62, at 
pp. 64-5 [Labor Cases par. 62,432]. The correspon¬ 
dence set forth in the answer—upon which defendant 
relies—does not spell compliance with the provisions 
of the Act or terms of the contract respecting can¬ 
cellation.’’ (Italics added) 

Parker et al v. First Trust & Savings Bank et al, (CCA 9, 
1920) 266 Fed. 961, is further pertinent authority. In that 
case claimants were members of a motormen and conduc¬ 
tors’ union and notified the defendant company, pursuant to 
a contract provision for such action, that the men wished 
11 to reopen their agreement for further consideration of 
the wage scale within the next thirty days.” Negotiations 
and conferences followed between the representatives of 
the union and the Company. It appears that the collective 
bargaining agreement contained no expiration date. The 
Court states on p. 963: 

“We find it impossible to arrive at the conclusion 
that the contract of employment between the associ¬ 
ation and the railroad company was terminated upon 
the expiration of the thirty days’ notice ...” 

“.. . as further evidence that the contract was kept 
alive we have the circumstance that the men continued 
to work [and] accepted wages provided for under the 
scale imposed in the contract of February 10, 1918, 
and never made any agreement for increased wages 
with the company. 

“. . . Undoubtedly the first notice sent to the com¬ 
pany was intended to make the question of wages the 
subject of conference, with a view of making new 
agreements; but the company made it plain that it 
would not accede to the requested increases. After¬ 
wards the receiver increased the wages of the men . . . 
but declined to make the increase retroactive. What 
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we have said is intended to apply to any claims that 
the men might have for increase in wages prior to the 
date of the appointment of the receiver ..., and leads 
to the conclusion that the contract obtained up to that 
time. 

“. . . Under the circumstances, a court can find no 
ground upon which to rest a decision which would 
ignore the terms of the contract....” 

At another point, the Board again appears to misunder¬ 
stand the purpose and confuse the requirements of the Act. 
It contends in effect that the phrase “modification or termi¬ 
nation” is not disjunctive in connotation and that if a party 
expressed a desire for modification prior to August 22, 
1947, it was excused from meeting the requirements of the 
Act even though, after August 22,1947, it conceived for the 
first time, and acted on, a desire for termination. (App. 
169, 170) The statute in treating these two terms, places 
the disjunctive “or” between them. In other words “modi¬ 
fication” cannot be substituted for, and is not tantamount 
to “termination.” Mountain States Division No. 17 Com¬ 
munication Workers of America v. Mountain States Tel. 
and Tel. Co., supra. As to the matter of termination, the 
statute states: “. . . no party to such contract shall termi¬ 
nate such contract . . . unless [he] . . . serves a written 
notice ... of the proposed termination ... 60 days prior 
... to the time it is proposed to make such termination 
...” (Italics added) 

But the Board for the most part seems to prefer to sub¬ 
stitute the words “open the contract” or “open negotia¬ 
tions” for the statutory language: “serves a written no¬ 
tice ... of the proposed termination.” (Italics added) 

If this last position of the Board were accepted, then 
it would follow that a party could propose to modify a con¬ 
tract by extending its terms for one or two years beyond its 
stated duration and then, without further notice, on the 
sixty-first day, put an end to the contractual relationship 
by lock-out or strike, a result manifestly absurd and con¬ 
trary to the plain intent of the Act. 
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We submit that the language of the Act is plain and that, 
regardless of the modifications proposed, suggested or 
discussed, a party, under the Act, is not free after sixty 
days to strike in the face of a no-strike contract unless, 
coupled with the notice of proposed modification, there is 
served a notice of termination to take effect if the sug¬ 
gested modifications are not accepted. Such was not the 
case here, certainly, at any time prior to April 20, 1948, 
when the Union served its ultimatum. This is corroborated 
by the fact that the Board found that the Contract became 
“terminable at the will of either party” after the April 
1948 impasse and that (in the opinion of the Board) the 
ultimatum of April 20, 1948, constituted the first notice of 
termination of the Contract. (App. 173) It follows, there¬ 
fore, that the Board’s failure to apply the provisions of 
Section 8(d) relating to termination of a collective bargain¬ 
ing contract to the Contract here involved results in an out¬ 
right emasculation of the statute and a frustration of Con¬ 
gressional purpose. 

The congressional purpose in the enactment of Section 
8(d) is made clearer by consideration of the Act as a whole 
and its background. Congress desired industrial peace, and 
an end to industrial strife endangering the nation’s econ¬ 
omy and defence. (Section 1 of Act) It was aware of 
the fact that collective bargaining contracts contributed to 
peace and desired to encourage their initiation as well as 
their uninterrupted maintenance. (Sections 1 and 201 of 
Act) It was also cognizant and disapproved of the fact 
that some such contracts contain no notice provisions de¬ 
signed to prevent contractual lapses and that under 
the Wagner Act a union was not compelled to bar¬ 
gain for renewal before expiration of a contract but was 
free to allow the contract to expire so that it might enjoy 
the psychological and economic advantage of compelling 
an employer to bargain for renewal on suddenly disclosed 
demands in an atmosphere of strikes and violence. N.L.R3. 
v. Express Pub. Co., 128 F. 2d 690; In the matter of Times 
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Publishing Co., 72 N.L.R.B. No. 128. Furthermore, it was 
aware and disapproved of the Board’s policy of compelling 
an employer to continue bargaining at the request of a 
union even though a supposedly firm contract covering the 
period under discussion was in effect. N.L.R.B. v. Sands 
Mfg. Co., 306 U.S. 332, 342; 59 S. Ct. 508, 83 L. Ed. 682; 
Alexander MUburn Co. (1945) 63 NLRB 482. 

With this background in mind, the several-fold purpose of 
Section 8(d) is obvious. Its over-all object is to encourage 
the entry into collective bargaining contracts and to discour¬ 
age any hiatus in contractual relationship, once entered. In 
line with that objective, Congress placed a value on such 
contracts in the eyes of employers by giving them stability 
until appropriately terminated. Most important, however, 
Congress in effect added a clause to all labor contracts de¬ 
signed to prevent lapses in contractual relations by requir¬ 
ing a party desirous of change to state his intentions sixty 
days in advance of any attempt at enforcement thereof by 
unilateral action. By this clause, of course, Congress in¬ 
tended to afford sixty days for resolution of disagreement 
before freedom to force the other to bargain in an atmos¬ 
phere of lock-out or strike. 

With the purposes of Section 8(d) in mind, it must be 
obvious that the Union has deliberately frustrated the will 
of Congress and that the Board seeks this court’s appro¬ 
bation of its failure to hold the Union to the requirements 
of the Act. For by the stipulated evidence, the Union first 
gave Boeing on April 20,1948, the wage demand over which 
it later struck and by the Board’s own findings the Union 
gave the first indication of an intention to terminate the 
Contract, if such demands were not met, on the same date. 
(App. 173) This ultimatum and notice obviously were 
planned with the deliberate purpose of preventing the 
management of Boeing from having adequate time for 
consideration thereof, or for consulting its board of direc¬ 
tors or those for whom Boeing had contracted to manu¬ 
facture planes. How could the Union in good faith expect 
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Boeing, with less than twenty-four hours for consideration, 
to agree to a demand amounting on the basis of 14,500 
affected employees to approximately $5,075 per hour more 
than the existing scale and approximately $2,900 per hour 
more than Boing’s last offer? (App. 62, 73, 131) 

We submit that there can be no doubt that this was the 
case—that the notice and ultimatum were part and parcel 
of an unlawful Union scheme to compel further negotiations 
in an atmosphere of strikes and violence contrary to the 
plain intendment of the Act. 

It is also apparent that the Contract met the require¬ 
ments of other provisions of the Act to the satisfaction of 
the Board, for as the record shows, and as we have herein¬ 
before indicated, subsequent to August 22, 1947, the 
Union continued to claim and Boeing to grant union shop 
recognition and preferential hiring, as provided in the 
Agreement, to the time of the strike, a practice that would 
have been illegal under Section 8(a) (3) unless sanctioned 
by Section 102 of the Act as “a collective-bargaining agree¬ 
ment entered into prior to the date of the enactment of 
this Act.” The practice was found as a fact by the Board 
and the Board based its finding of a continued contract on 
this practice. (App. 168, footnote 10) Yet nowhere, either 
in the Board’s opinion or in the report of the trial examiner, 
is there any intimation whatever that the practice on the 
part of the Union or Boeing was illegal, a fact which can 
be explained only if the examiner and the Board considered 
the Contract to continue past the date of the Act and dur¬ 
ing the period of such practice, thereby satisfying the re¬ 
quirements of Section 102 of the Act. 

Instead, the Union has been permitted to enjoy all the 
advantages of the Contract and the protection afforded by 
the Act to the union security clauses contained in contracts 
that were executed prior to the date of the Act but con¬ 
tinued in effect thereafter. It was not until after the union 
shop election, at Boeing’s plant on March 26, 1948 (re¬ 
quired under the Act before a new union shop agreement 


32 


could be legally executed) that the Union took action in 
violation of the Contract. We submit that not only the law 
but justice requires that the Union, having taken full ad¬ 
vantage of Section 102 of the Act to protect its union shop 
and preferential hiring privileges on the theory that the 
Contract continued, be held required to comply with the 
provisions of Section 8(d) relating to the method of termi¬ 
nating the Contract when it was no longer useful to the 
Union. 

As to whether the Contract was in effect at the time of 
the strike and whether the Union complied with Section 
8(d) of the Act, the opinion in the Federal Court action for 
injunctive relief in this case is clear and accurate. (App. 
12, 13) 

“The Court finds and concludes that, [the Contract] 
until the day of the strike continued in effect by reason 
of the .... provision .... that it should not only con¬ 
tinue in effect until March 16, 1947, but also ‘and 
thereafter until a new agreement has been reached 
by the parties either through negotiation or arbitra¬ 
tion’ . . . The Court finds from the evidence that the 
Union decided to keep that contract in effect after the 
1947 Labor-Management Relations Act took effect. 
.... Down to the time that this strike in this case took 
effect, Lodge 751 treated that contract as in effect and 
so did the Boeing Company. That contract was in all 
respects the existing working agreement between the 
respondent company and its employees at the time 
the strike in this case began. . . . the conduct of the 
parties subsequent to the effective date of the 1947 
Act clearly showed that Lodge 751 abandoned its 
previous strike steps and that both the Union and the 
Employer considered the work contract as continuing 
in effect at all times thereafter until the present strike 
began on April 22, 1948. Excepting the strike steps 
taken before the 1947 Act became effective, no other 
acts intended as calling or arranging for a strike of 
Boeing employees took place, so far as giving formal 
notice was concerned, prior to the letter .... dated 
April 20, 1948. The strike took effect on the 22nd day 
of April. Therefore, the 60-day notice provided in 
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Section 158, subsection (d), Title 29, U.S.C.A., was not 
given. Likewise, the 60-day period for the employees 
to wait before beginning the strike as required by the 
1947 Act was not indulged by the strikers in this case, 
in order for that condition in the steps towards inaugu¬ 
ration of the strike to be validly complied with. 

Under the provisions of the statute, those presently 
on strike who failed to wait the 60-day notice period 
before the strike became effective have lost their status 
as employees and the Statute does not require re¬ 
spondent to recognize Lodge 751 as their representa¬ 
tive in bargaining. ,, 

From the foregoing we submit that it is conclusively 
demonstrated that the strike of April 22, 1948 took place 
in disregard of the requirements of Section 8(d) of the Act 
and Boeing was thereby relieved of any duty to bargain 
during the period here involved. 

m. 

The Strike of April 22, 1948, Was Called in Violation of 
the Contract and Boeing Was Thereby Relieved of any 
Duty to Bargain Collectively with the Union During 
the Pendency of the Strike. 

(This point is independent of the preceding point under 
heading II and a decision favorable to Boeing under either 
point would establish the Board’s order to be erroneous.) 

As previously shown, the Contract remained in full force 
and effect, on April 20, 1948, pursuant to Article XIII of 
the Contract, which we repeat in pertinent part : 

“This agreement shall be and remain in full force 
and effect from the 16th day of March, 1946, to the 
16th day of March, 1947, and thereafter until a new 
Agreement has been reached by the parties either 
through negotiation or arbitration.” (Italics added) 
(App. 79) 
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It is Boeing’s position that not only did the strike of 
April 22, 1948, take place in defiance of the duties imposed 
on the Union by the Act, as established in previous sections 
of this brief, but the Union, in addition, violated Article XI 
of the Contract which provided: 

“During the life of this agreement, no strikes shall 
be caused or sanctioned by the Union_” (App. 75) 

The Board has found that the Contract bound the parties 
to continued observance-of its terms, including the no-strike 
provision, until it was properly terminated. (App. 172) 
And the Board in fact concedes that if the strike of April 
22,1948, took place before the Contract was properly termi¬ 
nated and, therefore, in violation thereof, Boeing was there¬ 
by relieved of any duty to bargain collectively with the 
Union during the pendency of the strike. Cf. N.L.R.B. v. 
Sands Mfg. Co., supra. We say this, for in its opinion, 
citing with approval three Board cases to this effect, the 
Board states: 

“In so finding, we do not in any way impair the 
validity of no-strike provisions in collective bargain¬ 
ing agreements.” (App. 172) 

The whole question as to contract violation depends, 
therefore, on whether or not the Contract was prop¬ 
erly terminated before the strike began. On this sub¬ 
ject, the Board takes the position, that following the 
lapse of a reasonable period after March 16, 1947, for 
reaching a new agreement by negotiation or arbitration, 
the Contract became terminable at will upon mere notice. 
Having made this general interpretation of the Contract, 
the Board then concludes: 

“In these circumstances, we find that a reasonable 
period for adherence to the terms of the 1946 contract 
as embodied in the interim agreement, including the 
no-strike provision, elapsed by April 1948, when nego¬ 
tiations between the Respondent and the Union reached 
an impasse: and that thereafter, the 1946 contract was 
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terminable at the will of either party. We further find 
that the letter of the Union to the Respondent, dated 
April 20,1948, stating that it ‘reserves the right to take 
appropriate action including a work stoppage,’ consti¬ 
tuted notice of termination of the 1946 agreement; and 
that the strike which began on April 21, 1948, termi¬ 
nated, rather than breached the 1948 contract.” (App. 
173) 

In our opinion a determination by the Court as to whether 
the Contract became one which “was terminable at the will 
of either party” by April 1948, is not necessary in this case 
because—assuming the Contract could be so terminated— 
the law requires the giving of reasonable notice to so termi¬ 
nate, as distinguished from mere notice, as the Board con¬ 
cluded. Parenthetically, we think that the Board was 
forced to take the position that the Contract could be ter¬ 
minated upon mere notice. For the notice in this case was 
so palpably unreasonable as a matter of law that had the 
Board conceded that reasonable notice was required, it 
would have been forced to the conclusion that the strike 
breached rather than terminated the Contract. However, 
we wish to discuss briefly the question of whether the Con¬ 
tract became one “terminable at the will of either party” 
before passing to the legal sufficiency of the notice given. 

The Contract should have been interpreted and applied 
by the Board in accordance with the intention of the 
parties as expressed in the Contract. 12 Am. Jur §227 p. 
745. This rule might not be controlling if its application 
created a result contrary to public policy, but we are ad¬ 
vised of no authority that would even suggest such result 
in this case. Rather than the indefinite term of the Contract 
being contrary to public policy it is patently obvious from 
the language of the Act that public policy favors conti¬ 
nuity of contractual relationship between unions and em¬ 
ployers. 

On its face, the Contract expresses the intent of the 
parties that it was to continue after March 16, 1947, until 
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a new contract superseded it, reached either by negotiation 
or arbitration. In other words, the parties intended, at the 
time of the execution of the Contract, that thereafter there 
would be no hiatus in their contractual relationship and 
that, if and when after March 16, 1947, a new contract was 
desired by either party, it would be reached by way of 
negotiation, if possible, or arbitration, if not. 

So construed, it is apparent that neither party “could 
compel negotiations without end if for reasons best known 
to itself, it found perpetuation of the existing contract to its 
advantage,” as the Board has stated (App. 171) Contracts 
calling for the resolution of differences in matters affect¬ 
ing interstate commerce are both enforceable and favored 
by the public policy. Kulukundis Shipping Co. S/A v. 
Amtorg Trading Corporation , (C.C.A. 3) 125 F. 2d 978. 

It is true that arbitration was requested by the Union. 
It is equally true, however, that Boeing agreed thereto, in 
principle. The fact that the parties could not agree upon 
the method of selection of a panel or upon the retroactivity 
of the award did not justify the Union in resorting to strike. 
For the way was open, had it chosen to follow it, for the 
Union to compel resolution of differences over arbitration 
in a peaceful and lawful manner. 

The Union could have demanded, but apparently for 
reasons best known to itself chose not to do so, that the 
two remaining differences relating to the machinery 
of arbitration (the selection of the panel and the 
issue as to the retroactivity of any wage award) be 
settled by arbitration under Article XII of the Agreement 
which established arbitration machinery and provided, in 
pertinent part: 

“Complaints, grievances and differences arising be¬ 
tween the Company and the Union . . . over the inter¬ 
pretation or application of any part of this Agreement 
or the performance of the parties . . . thereunder, shall 
be settled in the following manner: . . .” (The pro¬ 
visions relating to the arbitration procedure then fol¬ 
low) (App. 75) 
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Had Boeing declined to arbitrate under Article XII the 
Union could have resorted to the terms of the United States 
Arbitration Act, Act of July 30,1947, c. 392 (61 Stat. 669) 
U.S.C. Title 9, Sec. 1, providing for the specific enforcement 
of agreements to arbitrate in contracts affecting commerce. 
Donahue v. Susquehanna Collieries Co. (CCA-3, 1947) 160 
F. 2d 661. 

Instead, the Union resorted to strike to enforce its de¬ 
mands and in so doing, it acted in breach of contract. Shop 
’N Save Corporation v. Retail Food Clerks Union, 2 CCH 
Labor Cas. 747 (Cal. Superior Court, L. A. 1940); Uneeda 
Credit Clothing Stores v. Brishin, 14 N.Y.S. (2d) 964 
(1939). 

But to return again to the point mentioned previously, let 
us assume, arguendo, that the Contract became one, as the 
Board found, ‘ 1 terminable at the will or either party.’’ 
In such event, nevertheless, the law requires that reasonable 
notice of termination be given. 

We do not concede the correctness of the Board’s conclu¬ 
sion that the letter of the Union of April 20,1948, was a no¬ 
tice of termination of the Contract. It fixed no time of ter¬ 
mination and expressed no positive intent to terminate, but 
merely purported to reserve to the Union the right to take 
such action as it deemed appropriate if its offer, which 
contained demands far in excess of any previously ex¬ 
pressed by the Union, was not accepted in toto in less than 
thirty-six hours. However, if the letter is considered as 
a notice of termination it was ineffective for this purpose, 
for it is settled law that the notice required is reasonable 
notice. 

The peremptory character of the Union’s letter of April 
20,1948, clearly negatives any idea of its reasonableness. It 
will be borne in mind: That the strike occurred within 36 
hours after delivery of said letter; that said letter was the 
first and only indication of a possible intent on the part of 
the Union to terminate the contract; that said letter con¬ 
tained the first and only ultimatum issued by the Union. 
The Congressional concept of reasonable notice, as indi- 
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cated in the Act, is 60 days. It is clear that, under these cir¬ 
cumstances, the letter was not reasonable notice (if, in fact, 
it can be considered a notice at all) of an intent to terminate 
the Contract. We, therefore, confidently assert that a no¬ 
tice of 36 hours or less was unreasonable, as a matter of 
law. 

The general rule as to the termination of contracts of 
indefinite duration and the notice required therefor is 
stated at 17 C.J.S. 887-888, par. 398, as follows: 

“A contract for an indefinite period, which by its 
nature is not deemed to be perpetual, may be termi¬ 
nated at will on giving reasonable notice. So, where no 
time limitation is inserted in a contract for the per¬ 
formance of services, or the furnishing of commodities, 
the contract is regarded as terminable by either party- 
on reasonable notice, and no cause need be assigned. 
The same rule applies to contracts in the nature of 
joint adventures or indemnity, and to a contract under 
which the identity of the subject matter has been left 
for future determination. A contract for services or 
commodities cannot be terminated so as to avoid 
liability for services or commodities already furnished. 
An agreement that an arrangement shall exist ‘for 
the present ’ will be construed to contemplate a period 
of indefinite length, with an implied condition that it 
shall not be unreasonably long. Although no definite 
time is fixed, the contract will be construed to continue 
for some time or until the happening of a specific event 
if such appears to have been the intention of the 
parties. A custom limiting the duration of contracts 
of a particular character is waived by regarding the 
contract as in force after the customary limit has 
expired. 

Notice: Reasonable notice for the purpose of termi¬ 
nating liability under a continuing contract must be 
given, and it must be such as clearly to convey the 
intention of the parties.’’ (Italics added) 

Cases supporting the general rule are: Stonega Coke & 
Coal Co. v. Louisville d Nashville R. R. Co., 106 Va. 223, 
55 S. E. 551, 9 L.R.A. (N.S.) 1184; Mississippi River 
Logging Co. v. Robson, 16 C.C.A. 440, 32 U.S. App. 520, 69 
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Fed. 773, 779; Childs v. City of Columbia, 87 S.C. 566, 70 
S.E. 296, 34 L.R.A. (N.S.) 542; Kenderdine Hydro-Carbon 
Fuel Co. v. Plumb, 182 Pa. 463, 38 A. 480; Philadelphia & 
Reading R. Co. v. Riverfront R. Co., 168 Pa. 357,31 A. 1098; 
Hess v. Iowa Light, Heat & Power Co., 207 la. 820,221 N.W. 
194; Miller v. Miller, (CCA 10, 1943) 134 F. 2d 583; Holt 
v. St. Louis Union Trust Co., (CCA 4,1931) 52 F. 2d 1068; 
Chattanooga, R. & C. R. Co. v. Cincinnati, N. 0. & T. P. Ry., 
Co. (USDC, Tenn., 1890) 44 Fed. 456; Jones v. Newport 
News d M. V. Co., (CCA 6,1895) 65 Fed. 736. 

Some state courts have withheld application of the gen¬ 
eral rule in cases involving contracts of employment of 
individuals for an indefinite time, but these decisions have 
no application to the instant case for two reasons, namely: 
(a) collective bargaining agreements, being more in the 
nature of trade agreements, fall within a completely dif¬ 
ferent category from contracts of individual employment, 
and (b) the question as to whether the Contract was in 
existence at the time of the strike is a federal question and 
should be decided on the basis of the pertinent federal de¬ 
cisions. 

Holding that collective bargaining agreements are to be 
distinguished from contracts of employment, the Supreme 
Court said in the case of J. I. Case Company v. N.L.R.B., 
321 U.S. 332, 334-335, 64 S. Ct. 576, 88 L. Ed 762, 766: 

“ Contract in labor law is a term the implications of 
which must be determined from the connection in which 
it appears. Collective bargaining between employer 
and the representatives of a unit, usually a union, 
results in an accord as to terms which will govern 
hiring and work and pay in that unit. The result is not, 
however, a contract of employment except in rare 
cases; no one has a job by reason of it and no obli¬ 
gation to any individual ordinarily comes into exist¬ 
ence from it alone. The negotiations between union 
and management result in what often has been called 
a trade agreement, rather than in a contract of employ¬ 
ment. Without pushing the analogy too far, the agree¬ 
ment may be likened to the tariffs established by a 
carrier, to standard provisions prescribed by super- 
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vising authorities for insurance policies, or to utility 
schedules of rates and rules for service, which do not 
of themselves establish any relationship but which do 
govern the terms of the shipper or insurer or customer 
relationship whenever and with whomever it may be 
established. Indeed, in some European countries, con¬ 
trary to American practice, the terms of a collectively 
negotiated trade agreement are submitted to a gov¬ 
ernment department and if approved become a govern¬ 
mental regulation ruling employment in the unit.” 

Other cases to the same effect are: Yazoo <$> M.V.R. Co. v. 
Webb (CCA 5) 64 F. 2d 902; Gatliff Coal Co. v. Cox 
(CCA 6) 142 F. 2d 876; Illinois Cent. R. Co. v. Moore 
(CCA 5) 112 F. 2d 959, rev. on other grounds. 61 S. Ct. 754, 
312 U.S. 630, 85 L.Ed. 1089; Panhandle & S. F. Ry. Co. v. 
Wilson, 55 S.W. 2d 216 (Tex.); McNeil v. Peoples Life Ins. 
Co., D.C. Mun. App., 1945) 43 A. 2d 293; Rentschler v. Mo. 
Pac. R. Co., 126 Neb. 493, 253 N.W. 694, 95 A.L.R. 1; 
Shelley v. Portland Tug & Barge Co., 158 Ore. 377, 76 P. 
2d 477; Clark v. Claremont Apartment Hotel Co., 19 Wn. 
2d 115, 141 F. 2d 403; Levy v. Superior Court in and for 
Los Angeles County, 15 Cal. 2d 692, 104 P. 2d 770, 129 
A.L.R. 956; Jones v. Hearst Consolidated Publications, 190 
Ga. 762, 10 S.E. 2d 761; Swart v. Huston, 154 Kan. 182, 
117 P. 2d 576; Blonder v. United Retail Employees of 
Newark, Local No. 108, 128 N.J. Eq. 41,15 A. 2d 826. 

That the question is essentially a federal question and 
that state court decisions dealing with contracts of indi¬ 
vidual employment have no proper bearing on the point 
seems clear. The very existence of a “collective bargaining 
agreement” relating to an employer engaged in interstate 
commerce, presents a federal question, depending upon 
whether the contract was executed with the proper collective 
bargaining agent in accordance with the federal law, or 
was executed under circumstances of unfair labor prac¬ 
tices under such law, or otherwise meets the requirements 
of the Act. In other words, whether such a contract is “in 
effect” (or is no longer “in effect”) is inseparably bound- 
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up with application of the federal law. The Supreme Court 
dealt with the general question in the case of N.L.R.B. v. 
Eearst Publications, 322 U.S. 111, 64 S. Ct. 851, 88 L.Ed. 
1170. There the Court was confronted with the problem 
as to whether certain individuals were “ employees ” under 
the Wagner Act and as to whether state or federal law 
should control in reaching a decision on the point. The 
Court said in that case: 

“One [possibility] would be to refer the decision of 
who are employees to local state law. The alternative 
would be to make it turn on a sort of pervading general 
essence distilled from state law. Congress obviously 
did not intend the former result. It would introduce 
variations into the Statute’s operation as wide as the 
differences the forty-eight states and other local juris¬ 
dictions make in applying the distinction for wholly 
different purposes. Persons who might be ‘employees’ 
in one state would be ‘independent contractors’ in 
another. They would be within or without the statute’s 
protection depending not on whether their situation 
falls factually within the ambit Congress had in mind, 
but upon the accidents of the location of their work 
and the attitude of the particular local jurisdiction 

in casting doubtful cases one way or the other. 

Both the terms and the purposes of the statute, as well 
as the legislative history, show that Congress had in 
mind no such patchwork plan for securing freedom 
of employees’ organization and of collective bargain¬ 
ing.Consequently, so far as the meaning of ‘em¬ 

ployee’ in this statute is concerned, ‘the federal law 
must prevail no matter what name is given to the 
interest or right by state law.’ Morgan v . Commis¬ 
sioner of Internal Revenue, 309 U.S. 78, 81, 84 L.Ed 
585, 588, 60 S.Ct. 424; cf. National Labor Relations 
Board v. Blount, 131 F (2d) 585 (CCA 8th).” 

There being no controlling Supreme Court decisions, the 
question of whether, as a matter of collective bargaining 
contract law, an appropriate notice of termination was 
given in the instant case is presented to this Court, we 
believe, as one of first impression. It is urged, therefore, 
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that even in the event the Contract is regarded as termi¬ 
nable at the will of either party in April of 1948, that the 
Court then apply the rule approved in the case of Littell v. 
Evening Star, 73 App. D. C. 409, 120 F. 2d 36, where, even 
as to individual employment contracts for an indefinite 
period, reasonable notice of termination was required. 

There are obvious and compelling reasons of public policy 
why, in respect of collective bargaining contracts particu¬ 
larly, the general rule requiring reasonable notice of ter¬ 
mination should be followed. As the Congress has deter¬ 
mined in the Act, strikes at will, in the presence of existing 
contractual obligations, can not be tolerated in the interests 
of stable economy and the national defense. Consideration 
of policies which have impelled courts to permit individuals 
to change employment at will are not involved. Mass un¬ 
employment and the throttling of industry by the precipi¬ 
tate and suddenly announced termination of collective bar¬ 
gaining contracts are wholly different matters. 

That the notice was unreasonable on the facts can hardly 
be disputed. Here is a case where the principal employer 
in the City of Seattle, engaged in important national de¬ 
fense contracts, had been willingly participating in collec¬ 
tive bargaining negotiations from time to time over a period 
of some fourteen months. It had made a wage offer approxi¬ 
mating the last previous Union demand, which the Union 
had rejected without stating what increase would be satis¬ 
factory. Suddenly, in the midst of negotiations looking 
toward a settlement of differences by arbitration as con¬ 
templated by the Contract, the Union served Boeing with 
the terms of a complete new Contract comprising among 
other things demands which, computed on the basis of 14,500 
employees on an eight hour day, five-day week, amounted 
to approximately $19,700 per day (or $5,127,200 per year) 
over the Union’s last previous demand and $23,200 per day 
over Boeing’s last offer (or $6,032,000 per year), on a 
straight-time basis excluding overtime or other premium 
pay. 
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Giving Boeing less than twenty-four hours to consider 
the proposal, the Union accompanied the demand with an 
ultimatum threatening a strike unless the proposed contract 
were accepted in its entirety without change. 

The ultimatum and notice obviously were framed with 
the deliberate purpose of preventing the management of 
Boeing from having adequate time to consider the contract 
proposed, a right which the Board has conceded employers 
in other cases. Louis Natt d.b.a. Mrs. Nait’s Bakery (1942) 
44 NLRB 1099. It was part of a Union scheme to compel 
further negotiations in an atmosphere of strikes and vio¬ 
lence contrary to the plain intendment of the Contract. No 
reasonable person could have expected Boeing to digest 
the full implications of the proposal, let alone agree to it, 
in the time allowed. 

Accordingly, we submit, not only was the time provided 
by the notice and ultimatum unreasonably short and the 
strike, therefore, patently in breach of contract, but, and, 
perhaps more important, the whole concept of collective 
bargaining will be brought into disrepute if this Court coun¬ 
tenances Union action of the type involved here. Already, the 
Board, in another case, has condemned similar Union action. 
It has found that where a union advance a proposal with a 
“take it or leave it” attitude, the union is, in effect, refus¬ 
ing to bargain in good faith. Times Publishing Co., 72 
N.L.R.B. No. 128. Consequently, as a matter of labor law, 
were the issue as to what constitutes reasonable notice 
open for consideration, the Union’s last-minute announce¬ 
ment of new and greater demands on an “accept them in 
whole or else” basis, being an unfair labor practice in and 
of itself could hardly have been considered legal notice. As 
a matter of law, the action of the Union should be con¬ 
demned rather than approved. 

But this issue is not open in this case. The public policy 
on this subject has been fixed by Congress in Section 8(d) 
of the Act, wherein it is clearly indicated that a notice of 
termination shall be given in all cases, at a minimnm , sixty 
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days prior to the date the proposed termination is to take 
effect. It follows, that the strike took place before the Con¬ 
tract "was or could be properly terminated. Unless the 
Board is to be allowed to act in complete disregard of the 
will of Congress, its order should be set aside forthwith. 

This case remains one of vital interest to Boeing for the 
following reasons. As w’as indicated in the argument be¬ 
fore the Board, the strike which began on April 22, 1948 
ended on September 13, 1948. The basic problem of repre¬ 
sentation involved in this case has not, however, become 
moot, as a result. Several thousand individuals renounced 
the strike and returned to work or became newly hired by 
Boeing prior to the end of the strike. (App. 71) That 
Lodge 751 did not represent a majority of such individuals 
was conceded and other unions claim representation rights. 
(App. 180) (Tr. 118.) Under these circumstances, petition¬ 
ers submit that the equities in respect of all parties, includ¬ 
ing all of the present employees of Boeing, will be best 
served by a decision that will allow these employees to 
choose freely the collective bargaining agent that a majority 
of such employees now desire as their agent. The Board’s 
order, if enforced, will require Boeing to deal immediately 
with Lodge 751 as the exclusive bargaining agent of 
Boeing employees, irrespective of the present desire of 
those employees, and will preclude the possibility of such 
an election indefinitely. N.L.R.B. v. Great Southern Truck¬ 
ing Co. (CCA 4,1944) 139 F. 2d 984; N.L.R.B . v. Highland 
Park Mortgage Co. (CCA 4, 1940) 110 F. 2d 632. 

CONCLUSION 

It is clear beyond question that the strike of April 22, 
1948, was illegal. Before the Union could strike legally, it 
must first have effectively terminated the Contract. To 
terminate the Contract, if it could do so at all (which we 
deny) the Union must first have given notice, as the Board 
concedes, and this must have been reasonable notice, and 
notice under Section 8(d). Having given the notice on 
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April 20, 1948 (assuming the Contract to be termin¬ 
able) the Union was required under ordinary collective 
bargaining contract law to wait a reasonable period before 
striking and by Section 8(d) of the Act to wait sixty days. 
It did neither. 

In consequence, we submit, Boeing was relieved of any 
duty to bargain collectively during the period of the strike 
and the Board’s order should be set aside, with directions 
that the complaint be dismissed. 

Respectfully submitted, 

Lowell P. Mickelwait 
James E. Prince 
DeForest Perkins 
Nelson T. Hartson 
Edmund L. Jones 
Attorneys for Petitioners. 


January 10,1949. 
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EXCERPTS FROM LABOR MANAGEMENT 
RELATIONS ACT, 1947. 

Short Title and Declaration of Policy. 

Section 1. (a) This Act may be cited as the ‘‘Labor- 
Management Relations Act, 1947. ,, 

(b) Industrial strife which interferes with the normal 
flow of commerce and with the full production of articles 
and commodities for commerce, can be avoided or substan¬ 
tially minimized if employers, employees, and labor organi¬ 
zations each recognize under law one another’s legitimate 
rights in their relations with each other, and above all 
recognize under law that neither party has any right in its 
relations with any other to engage in acts or practices which 
jeopardize the public health, safety, or interest. 

It is the purpose and policy of this Act, in order to pro¬ 
mote the full flow of commerce, to prescribe the legitimate 
rights of both employees and employers in their relations 
affecting commerce, to provide orderly and peaceful proce¬ 
dures for preventing the interference by either with the 
legitimate rights of the other, to protect the rights of in¬ 
dividual employees in their relations with labor organiza¬ 
tions whose activites affect commerce, to define and pro¬ 
scribe practices on the part of labor and management which 
affect commerce and are inimical to the general welfare, 
and to protect the rights of the public in connection with 
labor disputes affecting commerce. 

Title I— Amendment of National Labor Relations Act 

Sec. 101. The National Labor Relations Act is hereby 
amended to read as follows: 

“Findings and Policies 

“Section 1. The denial by some employers of the right 
of employees to organize and the refusal by some employers 
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to accept the procedure of collective bargaining lead to 
strikes and other forms of industrial strife or unrest, which 
have the intent or the necessary effect of burdening or ob¬ 
structing commerce by (a) impairing the efficiency, safety, 
or operation of the instrumentalities of commerce; (b) oc¬ 
curring in the current of commerce; (c) materially affect¬ 
ing, restraining, or controlling the flow of raw materials or 
manufactured or processed goods from or into the channels 
of commerce, or the prices of such materials or goods in com¬ 
merce; or (d) causing diminution of employment and wages 
in such volume as substantially to impair or disrupt the 
market for goods flowing from or into the channels of com¬ 
merce. 

“The inequality of bargaining power between employees 
who do not possess full freedom of association or actual 
liberty of contract, and employers who are organized in the 
corporate or other forms of ownership association substan¬ 
tially burdens and affects the flow of commerce, and tends 
to aggravate recurrent business depressions, by depressing 
wage rates and the purchasing power of wage earners in 
industry and by preventing the stabilization of competitive 
wage rates and working conditions within and between in¬ 
dustries. 

‘ ‘ Experience has proved that protection by law of the 
right of employees to organize and bargain collectively 
safeguards commerce from injury, impairment, or inter¬ 
ruption, and promotes the flow of commerce by removing 
certain recognized sources of industrial strife and unrest, 
by encouraging practices fundamental to the friendly ad¬ 
justment of industrial disputes arising out of differences 
as to wages, hours, or other working conditions, and by re¬ 
storing equality of bargaining power between employers 
and employees. 

* * Experience has further demonstrated that certain prac¬ 
tices by some labor organizations, their officers, and mem¬ 
bers have the intent or the necessary effect of burdening 
or obstructing commerce by preventing the free flow of 
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goods in such commerce through strikes and other forms of 
industrial unrest or through concerted activities which im¬ 
pair the interest of the public in the free flow of such com¬ 
merce. The elimination of such practices is a necessary 
condition to the assurance of the rights herein guaranteed. 

“It is hereby declared to be the policy of the United 
States to eliminate the causes of certain substantial ob¬ 
structions to the free flow of commerce and to mitigate and 
eliminate these obstructions when they have occurred by en¬ 
couraging the practice and procedure of collective bargain¬ 
ing and by protecting the exercise by workers of full free¬ 
dom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of 
negotiating the terms and conditions of their employment 
or other mutual aid or protection. 

“Unfair Labor Practices 

“Sec. 8. (a) It shall be an unfair labor practice for an 
employer— 

“(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7. 

“(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment to en¬ 
courage or discourage membership in any labor organiza¬ 
tion: Provided , That nothing in this Act, or in any other 
statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not 
established, maintained, or assisted by any action defined 
in section 8(a) of this Act as an unfair labor practice) to 
require as a condition of employment membership therein 
on or after the thirtieth day following the beginning of such 
employment or the effective date of such agreements, which¬ 
ever is the later, (i) if such labor organization is the repre¬ 
sentative of the employees as provided in section 9(a), in 
the appropriate collective-bargaining unit covered by such 
agreement when made; and (ii) if, following the most re¬ 
cent election held as provided in section 9(e) the Board 
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shall have certified that at least a majority of the employees 
eligible to vote in such election have voted to authorize such 
labor organization to make such an agreement: Provided 
further, That no employer shall justify any discrimination 
against an employee for non-membership in a labor organi¬ 
zation (A) if he has reasonable grounds for believing that 
such membership was not available to the employee on the 
same terms and conditions generally applicable to other 
members, or (B) if he has reasonable grounds for believing 
that membership was denied or terminated for reasons 
other than the failure of the employee to tender the periodic 
dues and the initiation fees uniformly required as a condi¬ 
tion of acquiring or retaining membership. 

“(5) to refuse to bargain collectively with the represen¬ 
tatives of his employees, subject to the provisions of sec¬ 
tion 9(a). 

“(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

“(3) to refuse to bargain collectively with an employer, 
provided it is the representative of his employees subject 
to the provisions of section 9(a). 

“(d) For the purposes of this section, to bargain collec¬ 
tively is the performance of the mutual obligation of the 
employer and the representative of the employees to meet 
at reasonable times and confer in good faith with respect 
to wages, hours, and other terms and conditions of employ¬ 
ment, or the negotiation of an agreement, or any question 
arising thereunder and the execution of a written contract 
incorporating any agreement reached if requested by either 
party but such obligation does not compel either party to 
agree to a proposal or require the making of a concession: 
Provided, That where there is in effect a collective-bargain¬ 
ing contract, covering employees in an industry affecting 
commerce, the duty to bargain collectively shall also mean 
that no party to such contract shall terminate or modify 
such contract, unless the party desiring such termination 
or modification— 
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“ (1) serves a written notice upon the other party to 
the contract of the proposed termination or modifica¬ 
tion sixty days prior to the expiration date thereof, or 
in the event such contract contains no expiration date, 
sixty days prior to the time it is proposed to make such 
termination or modification; 

“(2) offers to meet and confer with the other party 
for the purpose of negotiating a new contract or a con¬ 
tract containing the proposed modifications; 

“(3) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the ex¬ 
istence of a dispute, and simultaneously therewith noti¬ 
fies any State or Territorial agency established to 
mediate and conciliate disputes within the State or 
Territory where the dispute occurred, provided no 
agreement has been reached by that time; and 
“(4) continues in full force and effect, without re¬ 
sorting to strike or lock-out, all the terms and condi¬ 
tions of the existing contract for a period of sixty days 
after such notice is given or until the expiration date 
of such contract, whichever occurs later: 

The duties imposed upon employers, employees, and labor 
organizations by paragraphs (2), (3), and (4) shall become 
inapplicable upon an intervening certification of the Board, 
under which the labor organization or individual, which is a 
party to the contract, has been superseded as or ceased to 
be the representative of the employees subject to the pro¬ 
visions of section 9(a), and the duties so imposed shall not 
be construed as requiring either party to discuss or agree 
to any modification of the terms and conditions contained 
in a contract for a fixed period, if such modification is to 
become effective before such terms and conditions can be 
reopened under the provisions of the contract. Any em¬ 
ployee who engages in a strike within the sixty-day period 
specified in this subsection shall lose his status as an em¬ 
ployee of the employer engaged in the particular labor 
dispute, for the purposes of sections 8, 9, and 10 of this Act, 
as amended, but such loss of status for such employee shall 
terminate if and when he is reemployed by such employer. 
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‘ ‘ Representatives and Elections 

“Sec. 9. 

“(e) (1) Upon the filing with the Board by a labor or¬ 
ganization which is the representative of employees as pro¬ 
vided in section 9(a), of a petition alleging that 30 per cen¬ 
tum or more of the employees within a unit claimed to be 
appropriate for such purposes desire to authorize such 
labor organization to make an agreement with the employer 
of such employees requiring membership in such labor or¬ 
ganization as a condition of employment in such unit, upon 
an appropriate showing thereof, the Board shall, if no ques¬ 
tion of representation exists, take a secret ballot of such 
employees, and shall certify the results thereof to such labor 
organization and to the employer. 

Section 1—Section 1(a), 8(a)l, 8(a)3, 8(a)5, 8(b), 
8(b)3, 8(d), 9(e), 102 and 201. 

Effective Date of Certain Changes 

Sec. 102. No provision of this title shall be deemed to 
make an unfair labor practice any act which was performed 
prior to the date of enactment of this Act which did not 
constitute an unfair labor practice prior thereto, and the 
provisions of section 8 (a) (3) and section 8 (b) (2) of the 
National Labor Relations Act as amended by this title 
shall not make an unfair labor practice the performance of 
any obligation under a collective-bargaining agreement 
entered into prior to the date of the enactment of this Act, 
or (in the case of an agreement for a period of not more 
than one year) entered into on or after such date of enact¬ 
ment, but prior to the effective date of this title, if the 
performance of such obligation would not have constituted 
an unfair labor practice under section 8 (3) of the National 
Labor Relations Act prior to the effective date of this 
title, unless such agreement was renewed or extended sub¬ 
sequent thereto. (Italics added) 
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No. 10064 
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ON PETITION FOR REVIEW AND ON REQUEST FOR ENFORCEMENT 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 

This case is before the Court upon the petition 
(J. A. 1-19) 1 of Boeing Airplane Company, herein 
called Boeing, and William M. Allen to review and 
set aside an order of the Board issued against 
Boeing, its officers and agent, including its president, 
William M. Allen, 2 on November 22, 1948, pursuant 

1 The symbol “(J. A.)” designates references to the Joint Ap¬ 
pendix to the briefs of petitioners and respondent. 

2 There is no question as to the Board’s jurisdiction. Boeing, 
a Delaware corporation, has its principal place of business at 
Seattle, Washington, where it is engaged in the production of 
aircraft for commercial airlines and the United States Govern¬ 
ment. In the course of its operations it makes substantial pur¬ 
chases and sales in interstate commerce (J. A. 37, par. V, VI; 
44-45, par. V, VI; 51-52). 


( 1 ) 


to Section 10 (c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 IT. S. C. Supp. I, 
Secs. 141, et seq.). z In its answer to the petition, 
the Board has requested that its order be enforced 
(J. A. 21-26). The jurisdiction of this Court is 
based upon Section 10 (f) of the Act as amended. 
The Board’s decision and order (J. A. 164-213) are 
reported in 80 N. L. R. B., No. 88. 4 

STATEMENT OF THE CASE 

L The Board’s findings of fact 

A. The conclusionary findings 

The Board found that Boeing on and after April 
25, 1948, in violation of Section 8 (a) (5) and 8 (a) 
(1) of the Act, as amended, refused to bargain collec¬ 
tively with Aeronautical Industrial District Lodge 
751, International Association of Machinists, herein 
called Lodge 751, the exclusive bargaining representa¬ 
tive of Boeing’s production and maintenance em¬ 
ployees at its Seattle plant. Before the Board, Boeing 
defended its refusal to bargain with Lodge 751 on 
two basic grounds: First, Lodge 751 lost its status 
as bargaining representative because of its failure to 
comply with the procedural requirements of Section 
8 (d) of the amended Act before calling a strike on 
April 22, 1948; second, the strike was in violation of 
a no-strike clause contained in an existing collective 
labor agreement between Boeing and Lodge 751 and 

3 Herein called the Act, as amended, or the amended Act. 

4 The Board’s decision consists of the Intermediate Report of 
the Trial Examiner (J. A. 179-213) and a memorandum opinion 
of the Board (J. A. 164-177) in which the Board adopted the 
Trial Examiner’s Intermediate Report with the modifications 
and additions which the Board set forth in its opinion. 
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thereby relieved the farmer of any obligation to recog¬ 
nize or bargain with the latter. The Board rejected 
these contentions. It concluded, first, that Section 
8 (d) of the amended Act, which became effective on? 
August 22, 1947, was prospective and not retroactive 
in effect and therefore was not applicable to the in¬ 
stant case, since Boeing and Lodge 751 had been 
already negotiating for a modification of the existing 
agreement, for a long period before the amended Act 
went into effect; and second, that the strike termi¬ 
nated rather than breached the existing labor agree¬ 
ment and therefore was not violative of any operative 
contractual no-strike provision. 

B. The subsidiary findings 

The pertinent subsidiary facts upon which the 
Board’s decision and order rest are wholly undis¬ 
puted. 5 They may be summarized as follows: 

1. The statue of Lodge 7SI as exclusive bargaining representative 

In June, 1937, Lodge 751 was certified by the Board 
as the exclusive bargaining representative of all pro¬ 
duction and maintenance employees, exclusive of cer¬ 
tain categories not here material, at Boeing’s Seattle, 
Washington, plant* (J. A. 53-54). Thereafter, be- 

8 These facts appear in a stipulation entered into at the hearing 
before the Trial Examiner (J. A. 51-143). 

6 Until December 31,1947, the Boeing Aircraft Company oper¬ 
ated the plant. At that time petitioner, Boeing Airplane Com¬ 
pany, acquired and succeeded to all the right, title, and interest 
in and to the business, assets, and liabilities of Boeing Aircraft 
Company and assumed the obligations of the latter under its 
existing labor agreements and became the employer of the per¬ 
sonnel previously employed by Boeing Aircraft Company (J. A 
52). The term “Boeing” is used herein to designate both peti¬ 
tioner and its predecessor corporation. 
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ginning in July, 1937, Boeing recognized and dealt 
with Lodge 751 as the exclusive bargaining represen¬ 
tative of these employees with respect to terms and 
conditions of employment (J. A. 54). 

2. The 1946 contract 

In March, 1946, Lodge 751 and Boeing entered into a 
basic collective bargaining agreement revising and 
amending a prior contract executed by them on Jan¬ 
uary 4, 1944 (J. A. 54-55, 71-79). The agreement 
provided, inter alia, that it “shall be and remain in 
full force and effect from the 16th day of March 1946 
to the 16th day of March 1947 and thereafter until a 
new agreement has been reached by the parties either 
through negotiation or arbitration” (J. A. 55, 79). 
The agreement also provided that during “the life of 
this agreement no strikes shall be caused or sanc¬ 
tioned by the Union 77 (J. A. 55,75). 

3. The reopening of the contract with the view toward negotiating a 

modification 

Several months after the agreement was executed, 
Boeing, in October, 1946, notified Lodge 751 that it 
wished to modify the existing contract in certain 
respects and submitted in writing a draft of the 
proposed revisions of the existing labor relations 
agreement (J. A. 55). On December 6, Lodge 751 wrote 
to Boeing that “due to the nearness of the expiration 
date” of the existing contract “little would be 
accomplished at this time” (J. A. 56, 80). Ac¬ 
cordingly, Lodge 751 suggested that negotiations be 
deferred until thirty days prior to “the expiration of 
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our contract, and at that time the Union and the 
Company go into negotiations on the proposals for a 
new contract covering all items.” Boeing replied, ac¬ 
cepting the suggestion “that the Union and the Com¬ 
pany go into negotiations for proposals for a new 
contract” but adding that “due to the fact that our 
present agreement expires on March 16, 1947 and 
further that our experience has shown that it takes 
considerable time to work out these agreements, the 
Company suggests that negotiations should start not 
later than the middle of January” (J. A. 56, 81). 
Lodge 751 agreed that the parties meet “as soon as 
possible after the middle of January 1947” to nego¬ 
tiate a new contract (J. A. 56). 

4. The 14-month negotiations beginning January, 1947 

(a) The negotiations leading to an impasse in 
April, 1947 .—Between January and April 7, 1947, 
representatives of Boeing and Lodge 751 met on three 
days of each week. During the course of these meet¬ 
ings each party submitted both oral and written pro¬ 
posed modifications of the basic 1946 agreement (J. 
A. 56-57). They were unable to agree either upon 
the terms of a new collective-bargaining contract or 
upon a method for the settlement of their differences 
by arbitration, the arbiters, or the issues to be sub¬ 
mitted to arbitration (J. A. 57). 

(b) The notice of the dispute filed with federal 
Conciliation Service .—Because of this impasse Lodge 
751, on April 7, 1947, filed with the United States 
Secretary of Labor and the Board a Notice of Inten¬ 
tion to Strike, pursuant to, and in compliance with, the 
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provisions of the War Labor Disputes Act of June 
25,1943, T then in effect (J. A. 57,93). 

On April 17 the Secretary of Labor notified Lodge 
751 that the thirty days’ waiting period provided for 
in the War Labor Disputes Act began on April 9, 
1947, and also notified Boeing of the filing of the notice 
and of the beginning date of the thirty-day waiting 
period (J. A. 57-58, 94-95). 

(c) The intervention of the federal and state Con¬ 
ciliation Services. —At this point the United States 
Conciliation Service intervened in an effort to re¬ 
solve the dispute between Boeing and Lodge 751 (J. 
A. 58). On or about April 16, 1947, representatives 
of Lodge 751 met with Commissioner Albin L. Peter¬ 
son of the Conciliation Service to discuss the matters 
in dispute (J. A. 58). On April 17 and 18, respec¬ 
tively, Lodge 751 and Boeing each furnished Commis- 

7 57 Stat. 163. The War Labor Disputes Act provided, in part, 
that in order that the President might be informed of labor dis¬ 
putes which threatened to interrupt war production and in order 
that employees might have an opportunity to take a strike vote— 

“(1) the representative of the employees of a war contractor 
shall give to the Secretary of Labor, die National War Labor 
Board, and the National Labor Relations Board, notice of any 
such labor dispute * * * 

“(2) For not less than thirty days after any notice under para¬ 
graph (1) is given, the contractor and his employees shall con¬ 
tinue production * * * 

“(3) On the thirtieth day after notice * * * unless such 
dispute has been settled, the National Labor Relations Board 
shall forthwith take a secret ballot of the employees * * ■ * 
on the question whether they will permit any such interruption 
of war production. * * * The National Labor Relations 
Board shall * * * certify the results of such ballot¬ 
ing * * *” 
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sioner Peterson with a statement of the issues in dis¬ 
pute and their respective positions on these unre¬ 
solved differences (J. A. 58, 96-101). 

The Mediation Service of the Department of Labor 
and Industries for the State of Washington also 
sought to assist the parties in composing their dif¬ 
ferences. It learned of the existing labor dispute 
and offered to aid the parties in their negotiations. 
It was informed by them that the services of the 
United States Conciliation Service had already been 
requested. Accordingly, the state Mediation Service 
refrained from further participation in the dispute 
because of its policy to intervene only in labor dis¬ 
putes which are local in nature leaving disputes which 
affect interstate commerce to the federal Conciliation 
Service (J. A. 58-59). 

(d) The conferences under the auspices of the 
federal Conciliation Service .—During the period be¬ 
tween April 18 and May 8,1947, there were numerous 
conferences between the parties and Commissioner 
Peterson. Tentative agreement was reached on cer¬ 
tain issues but the deadlock continued, however, with 
respect to seniority, hours of labor and wages. 
Lodge 751 then proposed that the disputed issues 
be submitted to arbitration, the parties to designate 
an equal number of members of the arbitration panel 
if they could not agree upon the entire panel, the 
members so designated themselves to select the im¬ 
partial chairman, and if they were unable to agree, then 
the impartial chairman to be selected by the Secre¬ 
tary of Labor. Boeing rejected the proposed method 
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for the selection of members of the arbitration panel. 
Instead, it offered to submit the dispute to arbitra¬ 
tion provided that either party should have the right 
to reject any proposed arbiter including the impartial 
chairman, and the whole contract should be submitted 
for arbitration, including the provisions which had 
been tentatively agreed upon. Lodge 751 rejected 
these conditions (J. A. 59). 

(e) The strike authorization in May, 1947 ^— 
On May 10, 1947, at a general membership meeting 
of Lodge 751, a resolution was adopted instructing 
the negotiating committee that it continue negotia¬ 
tions for two more weeks, that Boeing should be given 
until May 24 to submit its final offer, and that the 
membership should then vote to accept or reject 
Boeing’s final offer (J. A. 59). Boeing was advised 
orally by representatives of Lodge 751 of the action 
taken at this meeting (J. A. 59). On May 23 separate 
conferences were held by the conciliators with repre¬ 
sentatives of Lodge 751 and Boeing, respectively (J. 
A. 59-60). On May 24,1947, Boeing’s latest contract 
offer was submitted to the employees. They voted to 
reject it and authorized the officers of Lodge 751 to 
call a strike for the purpose of enforcing their bar¬ 
gaining demands (J. A. 60). Shortly thereafter, 
representatives of Lodge 751 orally advised Boeing of 
this action (J. A. 60). 

(/) The renewed conferences between May and 
August, 1947. —During the period between May 26 and 
August 19, 1947, there were numerous conferences 
between the parties, some of them attended by repre¬ 
sentatives of the United States Conciliation Service 
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and its successor, the Federal Mediation and Concilia¬ 
tion Service. 8 The deadlock continued (J. A. 60). 

Meanwhile, on June 23, 1947, the 80th Congress 
enacted the Act, as amended, including Section 8 (d). 
The amended Act became effective on August 22, 1947 
(Sec. 104). 

On August 26, 1947, Lodge 751, in an open letter 
to its membership, reported on the negotiations be¬ 
tween it and Boeing (J. A. 60,101-113). After setting 
forth the history of these negotiations, Lodge 751 
declared that it had 4 ‘decided it would not be advisable 
to jeopardize the Labor Relations Agreement now 
existing between the parties; that the Union should 
maintain its present agreement until a new one can 
be negotiated that can be acceptable to the member¬ 
ship r7 (J. A. Ill). The letter concluded with the state¬ 
ment that Lodge 751 stood * 4 ready to negotiate in 

8 Section 202 (a) of the Labor Management Relations Act of 
1947 (29 U. S. C. Supp. I, Sec. 172), which was enacted on June 
23, 1947, provided inter alia that, “There is hereby created an 
independent agency to be known as the Federal Mediation and 
Conciliation Service (herein referred to as the “Service”, except 
that for sixty days after the date of the enactment of this Act such 
term shall refer to the Conciliation Service of the Department of 
Labor). 

Section 202 (d) further provided that, “All mediation and con¬ 
ciliation functions of the Secretary of Labor or the United States 
Conciliation Service under Section 8 of the Act entitled “an Act 
to create a Department of Labor,” approved March 4, 1913 
(U. S. C., title 29, sec. 51), and all functions of the United States 
Conciliation Service under any other law are hereby transferred 
to the Federal Mediation and Conciliation Service * * *. 
Such transfer shall take effect upon the sixtieth day after the date of 
enactment of this Act. Such transfer shall not affect any 
proceedings pending before the United States Conciliation 
Service * * *.” 
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good faith with our employer for a new contract 
* * * (J. A. 112.) 

(g) Resumption of negotiations after the effective 
date of the amended Act .—Negotiations between the 
parties were resumed on September 2 and continued 
into October, 1947 (J. A. 61). At a meeting with 
representatives of Lodge 751 on October 28, 1947, 
Boeing’s representatives orally stated that they had a 
new offer which was being prepared and would be ready 
within a few days (J. A. 61). This proposal was 
not submitted to Lodge 751, however, until on or about 
January 19, 1948 (J. A. 61). Lodge 751 protested 
Boeing’s delay in submitting the proposed contract, 
but the latter offered several explanations, including 
the difficulty of legal questions involved, death in the 
family of its labor relations manager, the fact that 
its director of industrial relations was on vacation 
and, finally, that it would be inadvisable to submit 
new proposals until after the annual election of union 
officers had been held (J. A. 61-62, 113-114). 

These elections were held on January 6, 1948, and 
approximately two weeks later Boeing submitted to 
Lodge 751 its latest proposal for a contract (J. A. 62). 
Beginning on January 29,1948, further meetings were 
held between the negotiating committees of the parties 
and tentative agreement was reached on all but three 
of the fourteen articles (viz., wages, hours, and 
seniority), in Boeing’s newly proposed basic labor 
agreement (J. A. 62). Lodge 751 again proposed to 
submit the disputed issues to arbitration, but though 
further meetings were held between March 15 and 
April 13, 1948, the parties were unable to agree on 
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the subject matter and method of arbitration. Boeing 
insisted, as it had with respect to the previous arbi¬ 
tration proposals, that either party should have the 
right to reject any proposed arbiter, including the 
impartial chairman of the panel; it also refused to 
agree that the arbiters should be empowered to make 
any award in wages retroactive to March 16, 1947, or 
any intermediate date over the period during which 
the negotiations had continued, on the ground that 
the contract of March 16, 1946, remained in effect 
(J, A. 64-65, 119). 

(h) The notification of April 13,1948. —On or about 
April 13, 1948, Lodge 751 notified Boeing that unless 
Boeing on or before April 16, 1948, entered into 
arrangements with Lodge 751 to provide for a settle¬ 
ment of the disputed contract terms by arbitration, 
Lodge 751 would on that date meet and decide upon 
a course of immediate action to resolve the dispute 
(J. A. 66). No such arrangements were made.. On 
or about April 20, 1948, shift committeemen and 
district council delegates of Lodge 751 representing 
the employees in question directed the negotiating 
committee and officers of Lodge 751 to present their 
final demands to Boeing and also voted to authorize 
a strike if their demands were not met (J. A. 66). 

(i) The notice of termination of the contract on 
April 20, 1948. —On April 20, 1948, Lodge 751, in a 
final attempt to resolve the dispute, proposed that 
the matters in dispute be submitted to arbitration, 
the arbitration board to determine the retroactivity 
of any wage award, and the Director of the Federal 
Mediation and Conciliation Service to select the arbi- 
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tration board’s impartial chairman if the arbiters 
designated by the parties were unable to agree upon 
a choice (J. A. 66, 120-126). Boeing rejected this 
proposal (J. A. 66). Thereupon, on the same day, 
Lodge 751 submitted to Boeing compromise proposals 
to cover the disputed issues, subject to acceptance on 
or before 12 o’clock noon, April 21, 1948, and stated 
that in the event they were rejected, Lodge 751 re¬ 
served “the right to take appropriate action, includ¬ 
ing a work stoppage” (J. A. 66-67,126-132). 

(j) The rejection by Boeing of the Union’s final 
offer, with the resulting strike .—On April 21, 1948, 
Boeing rejected the final offer of Lodge 751 for a new 
collectiye bargaining contract (J. A. 67, 134r-135). 
On the following day, April 22, 1948, approximately 
14,500 members of Lodge 751, constituting all of the 
production and maintenance employees in the bar¬ 
gaining unit represented by Lodge 751, went out on 
strike (J. A. 67).* 

5. The refusal bg Boeing to bargain with Lodge 7S1 

On April 25, 1948 Boeing wrote to Lodge 751 that 
since “the members of Lodge #751, at your direction 
are engaging in a strike in violation of Section 8 (d) 
of the National Labor Relations Act, they have lost 
their status as employees of this Company for the 
purposes of Section 8, 9 and 10 of the Act. It fol¬ 
lows that, as far as the Boeing Airplane Company is 

• On the date of the strike, approximately 13,000 of the 14,500 
employees in the bargaining unit represented by Lodge 751 were 
members of Lodge 751 and the remaining 1,500 had applied for 
membership (J. A. 70-71). 
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concerned, Lodge #751 is not a collective bargaining 
representative under the National Labor Relations 
Act.” (J. A. 67, 134-135.) Thereafter, and at all 
times since that date, Boeing has persistently and 
uniformly refused to recognize or deal with Lodge 751 
as the bargaining representative of the employees in 
question, although Lodge 751 has frequently indicated 
its willingness to resume negotiations (J. A. 67-70, 
135-143). 

6. The operation of the parties tuider the agreement during the negotiations 

The record also shows that between August 22, 
1947 and the date of the strike Boeing and Lodge 751 
continued to operate under the terms of the 1946. 
agreement. During this interval, Lodge 751 filed 
various grievances with Boeing for alleged violations 
of the “Labor Relations Agreement” between the 
parties (J. A. 62-63, 115). It also made, from Jan¬ 
uary, 1948 to April 20, 1948, numerous employment 
preference applications to Boeing in accordance with 
the appropriate provision, as stated therein, “of the 
current Labor Relations Agreement” (J. A. 63-64, 
116). After the election of union officers in January, 
1948, Lodge 751 also requested indefinite leave of 
absence for its officers in accordance with the appro¬ 
priate provision “under the present Labor Relations 
Agreement” (J. A. 64, 117-119). 

IL The Board’s conclusions of law 

Upon the foregoing undisputed facts the Board 
found (J. A. 165-174) that Boeing, by refusing to bar¬ 
gain with Lodge 751 on and after April 25,1948, vio- 

822812 40 ■ — 3 
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lated Section 8 (a) (5) and Section 8 (a) (1) of the 
amended Act. The Board further found that Boeing, 
by its unlawful refusal to bargain, prolonged the 
strike and thereby converted what had been until 
April 25,1948, an economic strike into an unfair labor 
practice strike. 

The Board found (J. A. 165-170) that in the cir¬ 
cumstances of the instant case Lodge 751 was under 
no obligation to comply with the requirements of 
Section 8 (d) of the amended Act and that therefore 
the striking employees did not lose their status as em¬ 
ployees and Lodge 751 did not lose its representative 
status. Section 8 (d) which became effective on 
August 22, 1947, is prospective, and not retroactive, 
in effect. Hence, inasmuch as Boeing and Lodge 751 
had reopened the 1946 basic agreement for the pur¬ 
pose of negotiating a new contract months prior to 
the effective date of Section 8 (d), that section is 
inapplicable to the instant case. 

The Board also found (J. A. 170-174) that, con¬ 
trary to Boeing’s contention, the strike was not vio¬ 
lative of the no-strike provision of the 1946 basic 
agreement and therefore did not, as might otherwise 
have been the case, relieve Boeing of its statutory 
obligation to bargain with Lodge 751 as the exclusive 
bargaining representative of Boeing’s production and 
maintenance employees. The contract, after the lapse 
of a reasonable period for the negotiation of a new 
agreement, became terminable at will by either party 
upon notice to the other. That period elapsed by 
April, 1948, when negotiations between Boeing and 
Lodge 751 reached an impasse. The letter of Lodge 
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751 to Boeing, dated April 20, 1948, stating that it 
“reserves the right to take appropriate action, in¬ 
cluding a work stoppage,” constituted notice of ter¬ 
mination of the 1946 agreement. Hence, the strike 
on April 22,1948, was not in breach of the 1946 agree¬ 
ment. Accordingly, the striking employees retained 
their status as employees under the amended Act and 
Lodge 751 continued to be their bargaining represen¬ 
tative. 

ILL The Board’s order 

The Board’s order (J. A. 175-177) requires Boeing, 
its officers and agents, including William M. Allen, to 
cease and desist from its unfair labor practices; upon 
request bargain collectively with Lodge 751 as the 
exclusive representative of the employees in question; 
upon application offer reinstatement to their former 
or substantially equivalent positions to all those em¬ 
ployees who went on strike on April 22, 1948, and 
who have not already been reinstated, dismissing if 
necessary any persons hired by Boeing on or after 

April 25, 1948, who were not in its employ on that 

* 

date; make whole the striking employees who have 
not been reinstated for any loss of pay they may 
suffer by reason of Boeing’s refusal to reinstate them 
by payment to each of them of a sum of money equiva¬ 
lent to that which he would normally have earned as 
wages during the period from five days after the date 
on which he applies for reinstatement to the date of 
Boeing’s offer of reinstatement, less his net earnings, 
if any, during that period; and post appropriate no¬ 
tices of compliance. 
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SUMMARY OF ARGUMENT 

I. Although the Board declined to pass upon the 
question whether Lodge 751 had met the conditions of 
Section 8 (d) of the amended Act before resorting to 
the strike, there can be little doubt that the require¬ 
ments and purpose of Section 8 (d) have been satis¬ 
fied in the instant case. Section 8 (d) was designed 
to avoid the abrupt termination of collective-bargaining 
agreements and to afford parties to such agreements, 
assisted by the appropriate governmental con¬ 
ciliation and mediation services, a reasonable oppor¬ 
tunity to explore and settle their contract differences 
in an atmosphere free from the duress of strike or 
lock-outs. This objective of the statute was fully sat¬ 
isfied here. 

In any event, Section 8 (d) has no application to 
the instant case. The amended Act, including Sec¬ 
tion 8 (d), became effective on August 22, 1947. In 
conformity with the usual presumption attaching to 
legislative enactments it is prospective and not retro¬ 
active in effect. By that token, it applies, and was 
intended to apply, to situations where parties to col¬ 
lective-bargaining agreements open such agreements 
after the effective date of the amended Act for nego¬ 
tiations leading to modification or termination. By 
the same token, it does not apply, and was not in¬ 
tended to apply, to situations where such collective¬ 
bargaining agreements were opened prior to the ef¬ 
fective date of the amended Act for negotiations lead¬ 
ing to modification or termination of the agreement. 

In the instant case Lodge 751 and Boeing opened 
the 1946 agreement and entered into negotiations with 
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a view to modifying the agreement prior to the effec¬ 
tive date of the amended Act. Hence, the contract 
having been opened for that purpose prior to the 
effective date of the amended Act, Lodge 751 was not 
required to meet the conditions of Section 8 (d) be¬ 
fore going out on strike. Accordingly, the employees 
who engaged in the strike continued to be employees 
of Boeing for purposes of the amended Act and the 
representative status of Lodge 751 for collective-bar¬ 
gaining purposes remained unimpaired on and after 
the strike; hence, the refusal of Boeing to bargain 
collectively with Lodge 751 on and after April 25, 
1948, was violative of Section 8 (a) (5) and Section 
8 (a) (1) of the amended Act. 

II. The strike was not violative of any operative 
contractual bar and therefore Boeing was not re¬ 
lieved, as may have otherwise been the case, of its 
statutory duty to bargain with Lodge 751 on and 
after April 25, 1948. The 1946 contract between 
Lodge 751 and Boeing, in providing that it was to 
continue in effect until the parties had concluded a 
new agreement, did not require perpetual adherence 
to its terms in the absence of such an agreement. 
Contracts, such as the agreement here in question, 
which call for performance for an indefinite period 
are to be construed as operative for a reasonable 
period of time. . Such a contract binds the parties 
only for a reasonable period and thereafter the con¬ 
tract expires of its own force or upon notice by one 
party to the other. In the instant case the 1946 
agreement, properly construed, must be interpreted to 
mean that it was to be operative for a period of time 







18 


on and after'March 1947, its first anniversary date, 
sufficient to afford the parties a reasonable and ade¬ 
quate opportunity to negotiate a new agreement. 
Upon the expiration of that time, either party was 
free to terminate the agreement even though no new 
contract had been consummated. Lodge 751 and 
Boeing negotiated with respect to the terms of a new 
or modified agreement for over a year after the first 
anniversary date of the 1946 agreement. At the end 
of that period, they had failed to consummate a new 
agreement and no expectation could then be reasonably 
entertained that the impasse would be resolved. Ac¬ 
cordingly, by that date the 1946 agreement had run 
its course and Lodge 751 properly served notice of 
termination of the agreement. Hence, the strike 
which took place after the notice of termination was 
given was not in breach of any operative contractual 
no-strike provision. 

abgument 

Preliminary statement 

Before the Board, as here, Boeing sought to justify 
its refusal to bargain with Lodge 751 on and after 
April 25, 1948, on two grounds: First, Lodge 751 
was under a duty, but failed to comply with the re¬ 
quirements of Section 8 (d) of the amended Act be¬ 
fore resorting to the strike, and, hence, Lodge 751 
forfeited its status as the exclusive bargaining repre¬ 
sentative of Boeing’s employees (Br. 15-83); second, 
the strike was in violation of the no-strike provision 
of the 1946 basic labor agreement, and, therefore, 
Boeing was relieved of any obligation to recognize 

# 

,*r. 


and deal with Lodge 751 as the bargaining reprer 
sentative of the striking employees (Br. 33-44). The 
Board, we submit, properly rejected these contentions. 

By its express terms the amended Act imposes upon 
an employer subject to its provisions the obligation 
to meet and confer in good faith with the bargaining 
representative of his employees with respect to wages, 
hours and other terms and conditions of employment 
(Section 8 (d)). An employer’s refusal to comply 
with this statutory duty constitutes, in the absence 
of any legal justification, an unfair labor practice 
proscribed by Section 8 (a) (5) and 8 (a) (1) of 
the amended Act. N. L. R. R. v. Express Publishing 
Co., 312 U. S. 426; Medo Photo Supply Corporation 
v. N. L. R. B., 321 U. S. 678. 

Generally, an employer is not relieved of this duty 
to bargain collectively with the bargaining representa¬ 
tive of his employees merely because the employees 
engage in a strike in support of demands with re¬ 
spect to terms and conditions of employment. Partic¬ 
ipation in a strike for such purposes does not termi¬ 
nate the employee status of the striking employees. 
National Labor Relations Board v. Mackay Radio 
and Telegraph Co., 304 U. S. 333, 344r-345. Nor does 
such a strike vitiate the representative status of the 
employees’ bargaining agent. And, generally, so long 
as the representative status of the bargaining agent 
remains otherwise unimpaired, the employer’s statu¬ 
tory duty to bargain collectively is a continuing obli¬ 
gation regardless of any current strike. Jeffery-De- 
Witt Insulator Co. v. N. L. R. B., 91 F. 2d 134, 138- 
140 (C. A. 4), certiorari denied, 302 U. S. 731; N. L . 
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R. B. v. Reed & Prince Mfg, Co,, 118 F. 2d 874 
(C. A. 1), certiorari denied, 313 U. S. 595; National 
Labor Relations Board v. Columbian Enameling & 
Stamping Co,, Inc,, 306 U. S. 292. 

There are two exceptions to the foregoing settled 
principles which are pertinent to the instant case. 
Under the original as well as the amended Act, it has 
been recognized that where there is an operative con¬ 
tractual bar against resort to strikes during the life 
of a collective bargaining agreement, the employer 
may terminate the employee status of employees who 
strike in violation of such a commitment, with the 
result that the representative status of their bargain¬ 
ing agent may be forfeited. 10 The second exception 
is contained in Section 8 (d) of the amended Act 
which became effective on August 22, 1947, in the 
midst of the negotiations, set forth above, between 
Lodge 751 and Boeing. Under that section, briefly, 
employees who in certain circumstances engage in a 
strike within a specified period, without first com¬ 
plying with the procedural requirements of that sec¬ 
tion, automatically lost their status as employees for 
purposes of the amended Act with the ^result that their 
bargaining representative may also j38F its majority 
status thereby relieving the employer of the statutory 
obligation to continue bargaining with it. 

The critical issues presented here are, therefore, 
whether in the light of these principles the striking 
employees lost their status as employees, with a re- 

10 N. I, R. B. v. Sands Mfg. Co 306 U. S. 332; Matter of Fafnir 
Bearing Co 73 N. L. R. B. 1008; Matter of National Electric 
Products Corp., 80 N. L. B. B., No. 151. 
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sultant loss by Lodge 751 of its representative status, 
either (a) because Lodge 751 was obligated, but failed, 
to comply with the procedural requirements of Sec¬ 
tion 8 (d) of the amended Act before resorting to 
strike action on April 22,1948, or (b) because, in any 
event, the strike may have been in violation of an 
operative contractual bar against such stoppages 
of work during the life of the agreement. If neither 
of these alternatives is valid, then Boeing is clearly 
violating the amended Act in refusing to bargain 
with Lodge 751. 

I 

The 1946 agreement was reopened with a view to negotiating 
a new or modified contract long before the effective date of 
the amended Act and hence it was not subject to the condi¬ 
tions imposed by Section 8 (d) for such reopening 

The Board correctly found, we submit, that since 
the contract had been reopened before the effective 
date of the amended Act, Section 8 (d) was not ap¬ 
plicable to the instant case and therefore the right 
of Lodge 751 to resort to strike action on April 22, 
1948, was not conditioned upon its taking the steps 
outlined in Section 8 (d). 

The amended Act imposes upon employers and the 
bargaining representative of employees the reciprocal 
duty to bargain collectively. Section 8 (d) of the 
statute defines that duty to be “the performance of 
the mutual obligation of the employer and the repre¬ 
sentative of the employees to meet at reasonable times 
and confer in good faith” with respect to terms and 
conditions of employment. As part of the perform¬ 
ance of this statutory obligation, Section 8 (d) re¬ 
quires, in substance, that a party to a collective bar- 
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gaining agreement shall not terminate or modify it 
unless it serves upon the other party a minimum 
sixty days 7 notice prior to the expiration date of the 
contract, or in the event the agreement contains no 
expiration date, sixty days prior to the time it is 
proposed to terminate or modify the agreement; offers 
to negotiate with the other party with respect to a 
new or modified contract; notifies the federal and 
appropriate state mediation and conciliation services 
of the existence of a dispute; and continues in full 
force and effect without resorting to strike or lock-out 
all the terms and conditions of the existing contract 
for sixty days after notice is given or until the expira¬ 
tion date of the contract whichever occurs later. Sec¬ 
tion 8 .(d) declares it to be an unfair labor practice 
to alter the status quo or to resort to strike or lock¬ 
out until sixty days after the service of notice to 
modify or terminate the existing contract or the ex¬ 
piration of the contract, whichever occurs later. It 
also penalizes employees who engage in strikes within 
the sixty day period specified in the statute by termi¬ 
nating their employee status for purposes of the 
amended Act, including representation with respect 
to collective bargaining. 

As is evident on its face and as its legislative his¬ 
tory confirms, n Section 8 (d) was designed to “serve 
the useful function of encouraging [employers and 
employees] to open informal discussions at a date 
early enough to permit the dispassionate exploration 
of mutual problems prior to the time when demands 
are formulated, positions are taken, and adversary 


71 93 Daily Cong. Bee. 3955, April 23,1947. 
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negotiations begin. Such pre-negotiation discussions 
make for mutual understanding, improve the quality of 
the ensuing bargaining and so reduce the possibility of a 
strike.” 12 As Senator Taft, one of the sponsors of 
the amended Act, stated during the legislative debate 
preceding the enactment of the statute, Section 8 (d) 
was intended to “ afford time for free collective bar¬ 
gaining, and then for the intervention of the Media¬ 
tion Service.” 13 In other words, Section 8 (d) was 
designed to provide a waiting or “cooling off” period 
and thereby insure against an abrupt termination of 
existing collective contractual relationships either by 
strike or lock-out and afford employers and employees, 
aided by the appropriate conciliation service, a rea¬ 
sonable opportunity to explore and resolve their dif¬ 
ferences in an atmosphere of peace rather than under 
the stress of a strike or lock-out. 

Boeing contends (Br. 20) that Lodge 751 failed 
to comply with the requirements of Section 8 (d) of 
the amended Act before resorting to the strike on 
April 22,1948, and that therefore it was relieved of any 
duty to bargain further with the union. For reasons 
hereafter set forth (pp. 25-29), the Board found it 
unnecessary to pass upon the question whether or not 
Lodge 751 had met and satisfied the requirements of Sec¬ 
tion 8 (d) before resorting to strike action. 14 But, 
in any event, the correctness of Boeing’s initial 

12 Cox, Archibald, Some Aspects of the Labor Management 
Relations Act , 194-7 ,61 Harv. L. Rev. 274,279. 

13 93 Daily Cong. Rec. 3955, April 23,1947. 

14 The Trial Examiner, however, concluded in his Intermediate 
Report that Lodge 751 had satisfied the requirements of Section 
8 (d) (J. A. 195-204). 
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premise is open to the most serious challenge in the 
circumstance^ giving rise to the instant case. 

There can be little doubt that all that was intended 

to be accomplished by Section 8 (d) was achieved 
here. As early as December, 1946 Lodge 751 gave 

notice to Boeing that it, like Boeing, wished to nego¬ 
tiate with respect to the terms of a new contract to 
replace the 1946 agreement. Thereafter, Lodge 751 
entered into an almost continuous course of negoti¬ 
ations with Boeing for a period of fourteen months 
extending from January, 1947 to the very eve of the 
strike in April, 1948. During these negotiations, 
Lodge 751 submitted various proposals for a new or 
modified contract and made it abundantly clear that 
it intended to modify or terminate the existing con¬ 
tract unless a new agreement was concluded. In the 
course of these negotiations both the federal and 
state agencies of conciliation and mediation were noti¬ 
fied of the dispute. Although the state agency did not 
intervene in the dispute because the federal con¬ 
ciliation service had already intervened, the latter 
agency proffered its services and for an extended pe¬ 
riod sought to bring about an agreement between the 
parties. Finally, it was not until these negotiations 
had extended over a period of fourteen months fol¬ 
lowing the exchange of letters between Lodge 751 
and Boeing stating their desire to modify the 1946 
agreement that Lodge 751, faced with a hopeless dead¬ 
lock, elected to go out on strike. To argue in these 
circumstances, as Boeing does, that the strike of April 
22, 1948, was called in disregard of Section 8 (d) is, 
as Judge Learned Hand once aptly observed, “ 1 to 

ft 
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make a fortress out of the dictionary” and to forget 
“that statutes always have some purpose to accom¬ 
plish, whose sympathetic and imaginative discovery 
is the surest guide to their meaning.” Cabell v. 
Markham , 148 F. 2d 737, 739 (C. A. 2). Section 8 
(d) like all legislative enactments, “ ‘must be read 
in the light of the mischief to be corrected and the 
end to be attained/ ” 2V. L. R. B. v. Hearst Publica¬ 
tions, Inc., 322 U. S. Ill, 124. Bearing in mind the 
mischief at which the section is aimed and the rem¬ 
edies which it offers, there can be no question on the 
state of the record in the instant case that the require¬ 
ments and purpose of the statute were fully met and 
discharged by Lodge 751. And, it is wholly unrea¬ 
sonable to suppose that Congress meant, in such a 
setting, to penalize striking employees with the loss 
of employee status and their bargaining representa¬ 
tive with the forfeiture of representative status for 
purposes of collective bargaining. 

But assuming for the sake of argument that Lodge 
751 failed to satisfy the requirements of Section 8 
(d), it is nevertheless clear that that section, as the 
Board found (J. A. 169-170), has no application to 
the instant case. 15 Section 8 (d) of the amended Act 

15 In its brief (p. 15) Boeing attaches considerable significance 
to the alleged “concession” of the attorney representing the Gen¬ 
eral Counsel of the Board at the hearing before the Trial Ex¬ 
aminer in the instant case that in his view there was in effect a 
collective bargaining contract at the time of the strike within 
the meaning of Section 8 (d) and that it was necessary to show 
compliance with conditions of that section to sustain the com¬ 
plaint against Boeing. The Board is not, of course, precluded 
from disregarding such a “concession” and basing its decision 
and order on different grounds so long as the order is “germane 
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became effective on August 22, 1947. The amended 
Act, including Section 8 (d), is, like the original Act," 
prospective in effect. The prospective application of 
the statute comports with the familiar principle of 
statutory construction that a statute shall not be given 
a retroactive effect unless such a construction is re¬ 
quired by explicit language or by necessary implica¬ 
tion. “Retroactivity, even where permissible, is not 
favored, except upon the clearest mandate.” Claridge 
Apartments Co. v. Commissioner of Internal Revenue, 
323 U. S. 141,164. 

The amended Act contains no language which would 
exempt it from the operation of the customary rule. 1T 
On the contrary, the amended Act, on its face, dis¬ 
closes that the statute, including Section 8 (d), was 
to be prospective in application. Thus, Section 102 
of the amended Act states that “no provision of this 

to the subject matter before the Board,” and a due process hearing 
has been afforded the parties. N. L. R. B. v. Piqua Mvmising "Wood 
Products Co., 109 F. 2d 552,557 (C. A. 6). Moreover, in the brief 
to the Trial Examiner submitted on behalf of the General Counsel 
the alternative theory was urged that the amended Act was pro¬ 
spective in effect and did not apply to the instant case. The Board 
based its decision on this ground. 

18 Jeffery-DeWitt Insulator' Company v. N. L. R. B., 91 F. 2d 
134 (C. A. 4), certiorari denied, 302 U. S. 731. 

17 Recent decisions have uniformly held that procedural changes 
effected by the amended Act are prospective and not retroactive 
in character and apply only to steps taken after such amendment 
and not to steps properly taken prior to the amendment. 
N. L. R. B. v. Sandy Hill Iron and Brass Works , 165 F. 2d 660 
(C. A. 2); N. L. R. B. v. Brozen, 166 F. 2d 812 (C. A. 2); N. L. R. B. 
v. Caroline Mills, Inc., 158 F. 2d 793 (C. A. 5); N. L. R. B. v. 
Gate City Cotton Mills, 167 F. 2d 647 (C. A. 5) ;-N. L. R. B. v. 
MylanrSparta Company, Inc., 166 F. 2d 485 (C. A. 6); N. L. R. B. 
v. Austin Co., 165 F. 2d 592 (C. A. 7). There are no contrary 
decisions. 
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title shall be deemed to make an unfair labor practice 
any act which was performed prior to the date of the 
enactment of this Act which did not constitute an 
unfair labor practice prior thereto . . Section 
104 of the amended Act also expressly provides that 
“The amendments made by this title shall take effect 
sixty days after the date of the enactment of this 
Act. . . .” With respect to Section 8 (d) the 
legislative history discloses that that section, like 
other provisions of the amended Act, was to be pro¬ 
spective in effect. It was intended to apply to situa¬ 
tions where a collective bargaining agreement was 
opened after the effective date of the amended Act 
for negotiations leading to modification or termination 
of the contract. Thus, during the course of the legis¬ 
lative debate on the amended Act, Senator Taft, one 
of its co-sponsors, stated concerning Section 8 (d) : 17a 

We have provided in the revision of the collective 
procedure, in connection with the mediation 
process, that before the end of the contract, 
whether it contains such a provision or not, either 
party who wishes to open the contract may give 
60 days’ notice in order to afford time for free 
collective bargaining, and time for the interven¬ 
tion of the Mediation Service. [Italics supplied.] 

The presumption against giving a statute retroactive 
effect is, as the Board found (J. A. 169), dispositive of 
Boeing’s defense to its refusal to bargain collectively 
with Lodge 751 insofar as it is based upon Section 8 (d) 
of the amended Act. The record in the instant case dis¬ 
closes, as the Board found (J. A. 168-169), that prior to 
August 22,1947, Boeing and Lodge 751 had opened the 


17a 93 Daily Cong. Rec. 3955, April 23,1947. 
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1946 collective bargaining agreement and entered into 
full-scale negotiations for the purpose of arriving at a 
new or modified collective bargaining agreement. And 
on August 22,1947, when the amended Act became opera¬ 
tive, the parties were already engaged in the very con¬ 
tract negotiations which Section 8 (d) was designed to 
encourage. 

It is evident from the foregoing, as the Board 
pointed out (J. A. 169), that no useful purpose would 
have been served by requiring any further compliance 
with the notice and waiting provisions of Section 8 
(d). But apart from such policy considerations, it is 
decisive that, as already shown, Section 8 (d) was in¬ 
tended to be prospective and not retroactive in effect. 
It was designed to apply solely to situations where a 
party to a collective bargaining agreement proposes 
after the effective date of the amended Act to open 
such an agreement with a view to modifying or ter¬ 
minating it. Section 8 (d) has no application, and 
was not intended to apply, to a situation where a con¬ 
tract has been opened prior to the effective date of the 
amended Act for negotiations leading to termination 
or modification of the agreement. Here, both par¬ 
ties, long prior to the effective date of the amended 
Act, had exchanged notices and proposals for modifi¬ 
cation of the 1946 basic agreement and entered into 
negotiations for a new or modified agreement. To 
hold, in this setting, that Lodge 751 was required to 
pursue the procedural steps outlined in Section 8 (d) 
before it could have lawfully resorted to a strike on 
April 22, 1948, would involve a retroactive applica¬ 
tion of those provisions to the point of absurdity. 
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Boeing is content to rest upon the letter of statute and 
has not even tried to indicate what purpose in reason 
or policy is to be served by the interpretation it urges 
for Section 8 (d). Is it that it should have been 
notified of the union’s desire to reopen negotiations for 
a new contract or that the parties be given an oppor¬ 
tunity of at least 60 days to explore the possibilities 
of agreement? The 14 months of continuous negotia¬ 
tions between the parties is the best answer to that. 
Is it that the federal mediation authorities be given at 
least 30 days in which to bring the parties together? 
They had been continuously working on that for 
many months. Plainly, Boeing’s proposed applica¬ 
tion of the statute would comport neither with the leg¬ 
islative intent nor with settled rules of statutory con¬ 
struction. 

Boeing contends however (Br. 24-27.) that prior to 
the amended Act the parties had merely “discussed 
the possibility of a new contract” and that such dis¬ 
cussion cannot constitute “opening negotiations” 
leading to termination or modification precluding the 
application of Section 8 (d) as the Board found. But 
the record in the instant case leaves no room for 
argument that the parties had gone far beyond any 
mere discussion of the possibility of a new contract 
prior to the effective date of the amended Act. The 
two cases relied on by Boeing to support its position 
in this connection are inapposite. In Mountain States, 
Division No. 17, Communication Workers of America 
v. Mountain States Telegraph and Telephone Co., 
(U. S. D. C. Colo.) 22 L. R. R. M. 2495, the defense 
that a contract had been terminated was rejected on 
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the ground that no more had been shown there than a 
mere “desire to negotiate” and a “dissatisfaction” 
with certain contract provisions. In Parker v. First 
Trust & Savings Bank, 266 Fed. 961 (C. A. 9), also 
relied on by Boeing, the court simply held that a mere 
notice by one party to an agreement of a desire to 
effect changes in the contract did not constitute ter¬ 
mination of the agreement in view of the positive 
refusal of the other party to “yield to any relin¬ 
quishment.” 

Boeing also argues (Br. 22) that the 1946 agree¬ 
ment was not and could not have been opened because 
it contained no “opening” clause. This argument is 
tantamount to contending that the contract was to con¬ 
tinue in perpetuity, a contention which, as we show 
below, is untenable. Moreover, the contract by its 
terms implicitly indicates that it was subject to being 
opened. By providing that it was to continue to be in 
effect until a new contract was negotiated, the 1946 
agreement necessarily made provision for . its 
reopening. 

In support of its position that Lodge 751 was re¬ 
quired but failed to comply with the provisions of 
Section 8 (d), Boeing also relies heavily on the deci¬ 
sion in Graham v. Boeing Airplane Company, — F. 
Supp. — (D. C. Wash.), 22 L. R. R. M. 2243. In that 
case, after the issuance of the complaint in the 
instant proceedings, the Board pursuant to Section 10 
(j) of the amended Act petitioned the United States 
District Court for the Western District of Washington, 
Northern Division, for appropriate temporary injunc¬ 
tive relief restraining Boeing from engaging in the 
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alleged unfair labor practices, pending the Board’s 
determination of the issues raised in the Board’s com¬ 
plaint. The court denied the petition, holding, in sub¬ 
stance, that Lodge 751 was required, but failed, to 
comply with Section 8 (d) and hence there was no 
reasonable cause to believe that Boeing had engaged in 
unfair labor practices, as charged. We believe that 
the court in so holding was in error. No contention 
is made by Boeing, and none could be successfully 
advanced, that the court’s denial of injunctive relief 
was binding upon the Board in its decision upon the 
merits of the issues presented by the Board’s com¬ 
plaint. Indeed, the court itself expressly provided 
in the decree dismissing the petition that its decision 
on the application for injunctive relief had no such 
binding effect upon the Board. Evans v. Interna¬ 
tional Typographical Union et al., 76 F. Supp 881 
(D. C. Ind.); cf. Bonds v. Teamsters Union, Local 
294, 75 F. Supp. 414, 418 (D. C. N. Y.); Bonds v. 
Wine, Liquor <k Bistillery Workers Union, Local 1, 
75 F. Supp. 447, 449 (D. C. N. Y.) 

In sum, as the Board found (J. A. 169-170): 

In our view, where the parties on August 
22, 1947, were already engaged in the very 
contract negotiations that Section 8 (d) was 
designed to encourage, no useful purpose would 
be served by requiring compliance with the 
notice and waiting provisions of that section 
of the Act. However, we need not rely upon 
such policy considerations. It is dispositive 
of the issues presented that to apply Section 8 
(d) in the circumstances of the case would 
give that provision a retroactive application 
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contrary to the statutory scheme of the amended 
Act which, like the original Act, is prospec¬ 
tive in effect. As part of the duty to bargain 
collectively, Section 8 (d) of the amended Act 
requires adherence to the procedure indicated 
therein by the party desiring contract termi¬ 
nation or modification on or after August 22, 
1947. Stated otherwise, contracts opened on 
and after August 22, 1947, for negotiations 
leading to termination or modification, fall 
within the purview of Section 8 (d). To inter¬ 
pret Section 8 (d) as affecting a collective¬ 
bargaining contract opened, as in this case, 
before the effective date of the amended Act 
for negotiations leading to termination or 
modification, would be to give the amended Act 
a retroactive application which clearly was not 
intended by Congress. Inasmuch as the 1946 
contract was opened on January 29, 1947, for 
negotiations leading to termination, and on 
August 22, 1947, the contract remained an in¬ 
terim agreement while [Boeing] and [Lodge 
751] endeavored to reach a new agreement, we 
find that [Lodge 751] was not obligated to com¬ 
ply with the requirements of Section 8 (d). 

n 

The strike was not violative of the no-strike clause of the 1946 

agreement 

Boeing contends (Br. 33-44), in the alternative, 
that quite irrespective of the applicability of Section 
8 (d) of the amended Act to the instant case, it was 
relieved from any duty to bargain with Lodge 751 on 
and after April 22, 1948, because Lodge 751 resorted 
to strike action on that date in violation of the no¬ 
strike clause in the 1946 basic labor agreement. 
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This contention is predicated upon the hypothesis 
that the 1946 agreement, including the no-strike 
clause, continued to be binding in full force and effect 
upon the parties on April 22,1948. Such an assump¬ 
tion, as the Board correctly found, is untenable. 

The collective bargaining agreement which Boeing 
and Lodge 751 executed in 1946, if literally construed, 
as Boeing apparently urges, calls for perpetual ad¬ 
herence to its terms in the absence of any new agree¬ 
ment between its signatories whether arrived at by 
negotiations or through arbitration. Under such a 
construction either party, as the Board pointed out 
(J. A. 171) could “compel negotiations without end, 
if for reasons best known to itself, it found perpetu¬ 
ation of the existing contract to its advantage.” 18 

But it “is not often that a promise will properly 
be interpreted as calling for perpetual performance.” 
Williston, Contracts (1936) §38. On the contrary, 
it is well settled that contracts, with few exceptions 
not here material, 19 which by their terms call for per¬ 
formance for an indefinite period will be interpreted 
as intended by the parties to be operative for a rea¬ 
sonable period of time depending upon the particular 
circumstances of a given case. “The rule of reason- 

18 Boeing’s contention (Br. 30-33) that Lodge 751 could have 
extricated itself from such a predicament by invoking the federal 
Arbitration Act (61 Stat. 669,9 U. S. C., Sec. 1 , et seq.) is without 
merit. The provisions of that statute have no application to a 
contract relating, as here, to employment of workers. Inter¬ 
national Union , United Furniture "Workers of American. Colonial 
Hardwood Flooring Co ., 168 F. 2d 33 (C. A 4). 

19 E. g., contracts to forbear suit or not to carry on a business 
or occupation. Williston, op. cit., § 38. 
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ableness,” as this Court has pointed out, 616 supplies 
the time element generally when it is not specified.” 
Fox v. Johnson & Wimsatt, 75 App. D. C. 211, 127 
F. 2d 729, 735. See also Williston, op. cit., supra. 

Such a contract binds the parties, as the Board 
found with respect to the agreement in the instant 
case (J. A. 171-172), for a reasonable period of time. 
Thereafter, the contract expires either of its own 
force or upon notice by one party to the other. Holt 
v. St. Louis Union Trust Co., 52 F. 2d 1068 (C. A. 4) ; 
Williston, op. cit., supra. 20 

In the instant case the parties plainly could not 
have intended that the 1946 agreement as extended 
was to endure without limitation in the future as 
long as they were unable to reach a new agreement. 
To ascribe such an intention to the parties would lead 
to manifestly absurd results which the parties could 
not have contemplated or intended. Certainly, Boe¬ 
ing did not, for example, intend to be bound to con¬ 
tinue the wage scales provided in the 1946 agreement 
indefinitely, irrespective of changing circumstances, 
so long as a new agreement was not concluded. Nor 

20 In its brief (pp. 40-42) Boeing stresses the contention that 
under the rule stated in N. L. R. B. v. Hearst Publications, Inc~, 
322 U. S. Ill, with respect to the meaning of the term “employee” 
in the National Labor Relations Act, the nature and effect of 
the agreement in the instant case is to be determined by reference 
to federal law rather than to the law of the State of Washington 
where the agreement was executed. Be that as it may, we do 
not understand the law of that state to be in conflict with any 
federal contract law principles applicable here. See Smith Sand 
and Gravel Co. v. Corbin, 142 P. 1163, 81 Wash. 494 (1914), 
FoeOcner v. Perkins, 85 P. 2d 1095, 197 Wash. 462 (1938). Ran¬ 
dall v. TradeweU Stores, Inc., 153-P. 2d 286, 21 Wash. 2d 742 
(1944). 
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is it reasonable to suppose that Lodge 751 intended 
to impair its efficacy as a collective bargaining agency 
by surrendering its principal economic weapon, the 
right to strike, indefinitely as long as it was unable 
to reach an accord with Boeing. In the light of con¬ 
trolling principles, the 1946 agreement, although by 
its terms one of indefinite duration on and after 
March 16, 1947, bound the parties to continued ob¬ 
servance of its terms, including the no-strike provi- ' 
sion, only for a reasonable period on and after March 
16, 1947. In effect, as the Board found (J. A. 169), 
the 1946 agreement after it was reopened by the par¬ 
ties for modification became after its initial anniver¬ 
sary an interim agreement to cover the reasonable 
period necessary to give the parties an adequate op¬ 
portunity to work out a new agreement. 

The issue posed is, therefore, whether a reasonable 
period had elapsed when the strike occurred in April, 
1948 so that the agreement was terminable on notice 
by either party. The duration of such a period is to 
be determined, of course, by reference to the terms 
of the duration clause in the 1946 agreement, the pur¬ 
pose which it was to serve and the negotiations be¬ 
tween the parties. “What is a reasonable time may 
vary greatly with the type of case, the circumstances 
then existing, and the intent of the parties * * 
Williston, op. cit., supra. The duration clause in the 
1946 agreement, extending the contract beyond March, 
1947, until a new agreement was reached by the par¬ 
ties either through negotiation or arbitration, was 
clearly designed to provide, as the Board found, 
simply an interim agreement until the parties had 
had an adequate opportunity to negotiate a new con- 
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tract. The record discloses that after more than four¬ 
teen months of substantially continuous negotiations 
on the provisions of a new contract, Boeing and Lodge 
751 had reached a complete deadlock. And on April 
22,1948, it was clear, as the Board found (J. A. 173), 
that there existed no significant area of agreement on 
the disputed issues and that no reasonable expectation 
could be entertained that further negotiations would 
resolve the impasse. By that date the 1946 agreement 
had fully served its purpose. In these circumstances, 
the Board properly concluded that a reasonable pe¬ 
riod for adherence to the terms of the 1946 agree¬ 
ment, as embodied in the interim agreement, including 
the no-strike provision, lapsed by April 1948 {ibid.). 
Thereafter, the 1946 contract was terminable by either 
party. On April 20, 1948, Lodge 751 submitted its 
final offer to Boeing and notified it that in the event 
the offer was rejected, Lodge 751 reserved the right 
to “take appropriate action including a work stop¬ 
page.” That communication constituted notice of 
termination of the interim agreement. In these cir¬ 
cumstances, the Board correctly found that the 
strike which began on April 22, 1948, was not viola¬ 
tive of any operative no-strike contractual bar. 

Boeing argues, however (Br. 42-44), that the notice of 
termination given by Lodge 751 on April 20,1948, or two 
days before the strike, was unreasonable and “framed 
with the deliberate purpose of preventing the manage¬ 
ment of Boeing from having adequate time to con¬ 
sider the contract proposed * * This conten¬ 
tion lacks merit. In the first place, on April 20, 1948, 
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Boeing rejected a proposal by Lodge 751 to arbitrate 
the disputed issues and it also rejected the final con¬ 
tract proposal made by Lodge 751. In doing so, Boe-, 
ing made no claim that it did not have sufficient time 
to consider the proposals or that it was being preju¬ 
diced because of insufficient time to consider these, 
proposals. It flatly rejected them as unacceptable and 
gave detailed reasons for its action (J. A. 133-134). 
In the second place the notice was entirely reasonable 
and did not in any legal sense prejudice Boeing. The 
notice of termination was given after fourteen months 
of fruitless negotiations and at a time when, as the 
Board found (J. A. 173), “there existed no significant 
area of agreement on the disputed issues from which 
the expectation could reasonably arise that additional 
negotiation sessions would serve to break the im¬ 
passe.” By that date the interim agreement had ful¬ 
filled its purpose and fully run its course. Moreover, 
there is no claim that Boeing in reliance upon the 
continuing existence of the agreement had shifted or 
changed its position so that the notice of cancellation 
worked a legal detriment upon it. We submit that 
in these circumstances the notice of termination was 
entirely adequate. 
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CONCLUSION 

It is respectfully submitted that the Board’s find¬ 
ings are supported by substantial evidence, that its 
order is valid and proper, and that a decision should 
issue enforcing the order in full. 

Robert N. Denham, 

General Counsel, 

David P. Findung, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 

Dominick L. Manoli, 

Attorney, 

National Labor Relations Board, 
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BOEING AIRPLANE COMPANY, a corporation, and 
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an Order of the National Labor Relations Board. 


REPLY BRIEF FOR PETITIONERS. 


PRELIMINARY STATEMENT. 

For the most part the Board in its brief has not met the 
Petitioner’s arguments but has merely reiterated the rea¬ 
soning it devised in concluding originally that Section 8(d) 
of the Act had no application to the present case and that 
the Union, in striking, was entirely free of any breach of 
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contract. These matters are fully covered in Petitioners’ 
brief and, mindful of the functions of a reply brief, we 
shall hereinafter allude only briefly to certain of the 
Board’s assertions in respect of which further explanation 
is not repetitious. 


ARGUMENT. 

L 

The Union Struck in Violation and Complete Disregard of 

Section 8(d). 

Despite the fact that the Board found that there was a 
collective bargaining contract in effect up to the time of 
the strike (App. 169-170) it concluded, notwithstanding, 
that Section 8(d) had no application to the Contract for 
reasons that we regard as entirely fallacious, and that are 
discussed in Petitioners’ opening brief. Accordingly, it. 
was not thought necessary in our previous brief to cover 
the subject of non-compliance by Lodge 751 with the requir- 
ments of Section 8(d). However, in the Board’s brief (pp. 
24, 25) an attempt is made to show that Lodge 751 met the 
requirements of this Section. Such a conclusion is unsup¬ 
ported by and contrary to the record. 

First, we invite attention to the fact that the Decision 
and Order of the Board in no way challenges Petitioners’ 
contention that Lodge 751 did not comply with Section 
8(d). The plain inference that the Board did not regard 
Lodge 751 as having complied with the Section is indicated 
by the following statement taken from the language of 
the Decision and Order (App. 169, lines 20-22): 

um • • n0 use f u ] purpose would be served by requir¬ 
ing compliance with the notice and waiting provisions 
of that section of the Act”. 

Secondly, the record shows conclusively that no com¬ 
pliance with the statute on the part of the Union ever 
occurred. 
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It would seem that the best method of determining the 
sufficiency or insufficiency of the evidence as to compliance 
with the requirements of Section 8(d) is to refrain from 
generalizations and list all of the actual occurrences in the 
entire period from October of 1946 down to the beginning 
of the strike on April 22,1948, that can possibly be claimed 
as a basis for arguing that Lodge 751 satisfied the require¬ 
ments of Section 8(d), and then to measure such occur¬ 
rences against the requirements of the law. Below, and 
following this paragraph, is a complete list taken from the 
Stipulation (App. 51-143) of all of such occurrences, month 
by month, that took place during this period. We do not 
concede the relevancy of the occurrences listed, particularly 
those prior to the effective date of the Act, but no event 
has ben omitted from the list on this account. 

October, 1946 

Boeing sends to Lodge 751 draft of proposed revi¬ 
sion of certain provisions in the existing contract, 
believed to be mutually beneficial. (Stip. par. 14, 
App. 55) 

November, 1946 
Nothing. 

December, 1946 

Lodge 751 suggests delay of negotiations on Boeing 
proposals and parties agree to delay negotiations 
until middle of January, 1947. (Stip. par. 15, 16, 
App. 56) 

January, 1947 

Negotiation meetings: One or two about January 
28. (Stip. par. 17, App. 56) 

February, 1947 

Negotiation meetings: Twelve. 

Parties, in the ordinary course of negotiations, sub¬ 
mit oral and written proposals for modifying vari¬ 
ous provisions of existing agreement. (Stip. par. 
17, App. 56) 
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March, 1947 

Negotiation meetings: Twelve. (Stip. par. 17, 
App. 56) 

State Mediation Service offers services but with¬ 
draws when advised of U. S. Conciliation Service 
participation. (Stip. par. 23, App. 58) 

April, 1947 

Negotiation meetings: Four. (Stip. par. 17, App. 
56) 

Meetings with conciliators: Four. (Stip. par. 24, 
App. 59) 

Lodge 751 gives “Notice of Intention to Strike Un¬ 
der the War Labor Disputes Act” to Secretary of 
Labor and the Board, and Boeing informed of this. 
(Stip. par. 18, App. 57) 

May, 1947 

Meetings with conciliators: Six. (Stip. par. 24, 27, 
App. 59, 60) 

Union meeting authorizes officers to call strike and 
Boeing orally advised thereof. (Stip. par. 25, App. 
59, 60) 

June, 1947 

Meetings with conciliators, both parties present: 
Two. Meetings with conciliators, one party present: 
Four. (Stip. par. 27, App. 60) 

July, 1947 

Meetings with conciliators: Three. (Stip. par. 27, 
28, App. 60) 

August, 1947 

Meetings with conciliators: Two. (Stip. par. 28, 
App. 60) 

Lodge 751 decides not to jeopardize existing Agree¬ 
ment (Stip. par. 29, App. 60, and exhibit referred to 
therein, App. Ill) 

Note: The effective date of Section 8(d) of the Act was 
August 22,1947. 
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September, 1947 

Meetings with International representatives: Six. 
(Stip. par. 30, App. 61) 

October, 1947 

Negotiation meetings: Six. (Stip. par. 30, 31, 
App. 61) 

November, 1947 
Nothing. 

December, 1947 
Nothing. 

January, 1948 

Negotiation meeting: One, about January 29. (Stip. 
par. 35, App. 62) 

Company delivers a new proposal for labor relations 
agreement. (Stip. par. 34, App. 62) 

February, 1948 

Negotiation meetings: Twelve. (Stip. par. 35, 
App. 62) 

March, 1948 

Negotiation meetings: Twelve. (Stip. par. 35, 42, 
App. 62, 64) 

Lodge 751 accepts Boeing proposals as to certain 
Articles and suggests arbitration as to other Ar¬ 
ticles. (Stip. par. 41, App. 64) 

April, 1948 

Negotiation meetings: Six or seven. (Stip. par. 
35, 44, App. 662, 66) 

Lodge 751 votes to authorize strike. (Stip. par. 45, 
App. 66) 

Lodge 751 delivers to Boeing, for first time, complete 
proposal for new contract, along with strike ultima¬ 
tum, two days befoirfe strike started. (Stip. par. 46, 
App. 66) 

April 22, 1948 

Strike occurs. (Stip. par. 48, App. 67) 
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Let us first eliminate the negotiations and the concilia¬ 
tion meetings as having any bearing whatever on the mat¬ 
ter of compliance with Section 8(d)(1). Negotiations are 
not the equivalent of the notice required by this section and 
cannot be offered as a substitute therefor. The language 
of the statute is sufficient authority for this conclusion. 
The first part of Section 8(d), preceding the proviso 
thereto, contains the definition of collective bargaining and 
this definition includes the mutual obligation of the parties 
to engage in negotiations. After treating the subject of 
negotiations, Section 8(d) then goes on to provide that 
where there is in effect a collective bargaining contract the 
party desiring to terminate or modify it must ALSO [in 
addition to any negotiations] serve the notice required in 
Section 8(d)(1) and do the other things required by the 
proviso. That negotiations are not the equivalent of the 
required notice is also shown by the fact that, after stating 
the requirement of notice, Section 8(d) goes on to require 
negotiations, as such, in Section 8(d)(2). Thus Congress 
has shown clearly that it did not intend to have negotia¬ 
tions regarded as a substitute for the notice required by 
Section 8(d)(1). Conciliation and mediation meetings 
must be similarly regarded, as such meetings are simply 
negotiations that are carried on under the supervision of 
governmental agents. Furthermore, it is to be noted that 
the record shows no participation whatever by the Federal 
Mediation and Conciliation Service between August 22, 
1947, and the date of the strike. 

Next, there are to be eliminated from the above list the 
occurrences during March and April, 1948, including the 
strike vote and the delivery of a proposed new contract 
by Lodge 751 to Boeing together with the strike ultimatum. 
These events did not occur sixty days before the strike as 
required by Section 8(d)(1), but occurred only a few days 
before it began. The Union contract proposal and the 
strike ultimatum were delivered only thirty-six hours, ap¬ 
proximately, before the strike began. Next, the January, 
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1948, proposal of Boeing must, of course, be eliminated, 
inasmuch as this was purely an act of the employer and 
not of Lodge 751. 

With these eliminations, let us re-examine the above list 
of occurrences to determine what, if anything, remains 
that may be claimed as constituting compliance with the 
notice requirement of Section 8(d)(1), both before the 
effective date of the Act, and after said date. 

As to the period after the effective date of Section 
8(d)(1 )—that is, from August 22, 1947, until April 22, 
1948 —nothing whatever remains in the list as a basis for 
such claim . This should be sufficient to dispose of the con¬ 
tention of counsel for the Board as to compliance with 
Section 8(d) on the part of Lodge 751, because acts per¬ 
formed prior to the creation of a statutory duty do not 
discharge such a duty. We are in agreement with the 
Board (p. 26 of Board’s brief) that the language of the 
statute clearly shows that Congress intended that its effect 
be prospective and not retroactive and that the acts re¬ 
quired by the section be done subsequent to the effective 
date thereof. From the plain meaning of the language of 
the statute it is clear that Congress intended that the re¬ 
quirements of Section 8(d)(1), (2), (3) and (4) should, 
after August 22, 1947, apply to any collective bargaining 
agreement which was in effect on the date that the section 
became an effective law. All unions were in a position to 
strike without notice immediately prior to the effective date 
of Section 8(d) without having such action constitute an 
unfair labor practice. From that date on, however, no 
union could lawfully strike without continuing all the terms 
and conditions of the existing contract for a period of 
sixty days after notice, even where the contract contained 
no expiration date as in the instant case. 

In addition to the fact that the statutory language shows 
that the Congressional intention was to make the effect of 
Section 8(d) entirely prospective, it is a uniformly recog¬ 
nized rule of statutory construction that acts done prior 
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to the effective date of the statute do not constitute com¬ 
pliance with the requirements of that statute. 59 C. J. 
Sec. 673, p. 1137; State Board of Election Commissioners v. 
Coleman , 235 Ivy. 24, 29 S. W. 2d 619, 623; Kennelly v. 
Lowery, 64 Cal. App. 2d 903, 149 P. 2d 476; State ex rel. 

Conley v. Pennybacker, -\V. Va.-, 4S S. E. 2d 9,11. 

As stated in Bayside Fish Flour Co. v. Zellerbach y 109 Cal. 
App. 707, 293 Pac. 834, 835: 

“It becomes necessary to notice when each particular 
law took effect. A law speaks from the time it goes 
into effect. Until the time arrives when it is to take 
effect a statute has no force whatever for any pur¬ 
pose, and all acts purporting to have been done under 
it prior to that time are void.” 

Moreover, any steps taken by Lodge 751 prior to the 
effective date of the Act which on any theory might have 
constituted compliance with the law were abandoned by 
Lodge 751 before Section 8(d) became effective. This is 
convincingly shown by the Open Letter of August 26, 1947 
(App. 101-113) and by subsequent actions of the Union. 
For example, if Lodge 751 had not abandoned all intention 
to strike in August, 1947, why did Lodge 751 regard it as 
necessary to hold the meeting of April 20,1948, in order to 
authorize a strike if their demands were not met? (App. 
66) The following language of the United States District 
Court in passing on the Board’s application for injunctive 
relief in this proceeding is very pertinent here (App. 
12,13): 

“The next question which the Court is called upon 
to deal with and decide is whether or not steps taken 
to call a strike or lay the foundations for the com¬ 
mencement of a strike of the Respondent company’s 
employees, taken prior to the effective date of the 1947 
Labor-Management Relations Act, were effective steps 
to initiate a strike after that 1947 Act of Congress took 
effect. The negative contention has the support of well 
reasoned judicial decisions in similar cases. This 
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Court is not aware of any weighty judicial precedent 
for a claim that the machinery for starting a lawful 
strike under the 1947 Act of Congress could be placed 
in operation before that Act took effect. So far as a 
lawful strike under the terms and provisions of the 
1947 Act is concerned, what occurred in the calling of 
a strike under the law before that time had no valid 
effect. 

“Furthermore, the conduct of the parties subsequent 
to the effective date of the 1947 Act clearly showed 
that Lodge 751 abandoned its previous strike steps 
and that both the Union and the Employer considered 
the work contract as continuing in effect at all times 
thereafter until the present strike began on April 22, 
194-8. Excepting the strike steps taken before the 1947 
Act became effective, no other acts intended as calling 
or arranging for a strike of Boeing employees took 
place, so far as giving formal notice was concerned, 
prior to the letter from H. J. Gibson, president of 
Lodge 751, to A. F. Logan, Director of Industrial Re¬ 
lations, Boeing Airplane Company, dated April 20, 
1948. The strike took effect on the 22nd day of April. 
Therefore, the 60-day notice provided in Section 158, 
subsection (d), Title 29, U. S. C. A. was not given. 
Likewise, the 60-day period for the employees to wait 
before beginning the strike as required by the 1947 
Act was not indulged by the strikers in this case, in 
order for that condition in the steps towards inaugura¬ 
tion of the strike to be validly complied with.” 

n. 

Section 8(d) is Applicable to the Instant Case. 

In the Board’s brief (p. 25) the argument is made that 
Section 8(d) of the Act “has no application to the instant 
case,” and in a footnote (No. 15) attempts to minimize 
the effect of the concessions made by the attorney in the 
General Counsel’s office who was in charge of the presenta¬ 
tion of the Board’s case before the Trial Examiner. The 
fact remains that the theory of inapplicability of Section 
8(d) was the Board’s own idea and prior to the submission 
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of the brief to this court the theory had not had the spon¬ 
sorship of the General Counsel of the Board. The General 
Counsel had previously agreed that Section 8(d) was ap¬ 
plicable and that in order to sustain the unfair labor prac¬ 
tice charge against Boeing it was necessary to show com¬ 
pliance by the Union with the requirements of Section 8(d). 
Certainly such concessions made by counsel in charge of 
the Board’s case are convincing proof of the unsoundness 
of the Board’s conclusion that Section 8(d) is inapplicable. 

From the plain meaning of the statute it is clear that 
Congress intended that the requirements of Section 8(d) 
should, after August 22, 1947, apply to any collective bar¬ 
gaining agreement which was in effect on the date that sec¬ 
tion became effective. After careful analysis of the situa¬ 
tion on August 20, 1947, just two days before Section 8(d) 
became effective, Lodge 751 concluded not to jeopardize 
the contract “now existing between the parties” and to 
“maintain its present agreement until a new one has been 
negotiated.” (App. Ill) The subsequent actions of the 
Union confirmed this decision to claim the benefits and pro¬ 
tection of the Act (Pet. Brief, 16-18). The Act by its own 
terms applies to a contract “in effect” even though the 
contract contains no definite expiration date. No exclusion 
is made of contracts which, though “in effect,” had been 
the subject of previous negotiations and none can be im¬ 
plied from the language used. 

It is submitted that the kind of reasoning indulged in 
by the Board to reach its conclusion concerning the inap¬ 
plicability of Section 8(d) to the contract here involved, 
represents an attempt on its part to usurp the functions 
of Congress and to rewrite the law to harmonize with the 
Board’s concept of what the law should be. Here the lan¬ 
guage of the statute is clear, definite and unambiguous. 
There is no occasion to resort to interpretation or to specu¬ 
lation as to what objectives and purposes Congress had in 
mind in enacting the legislation. Certainly Congress in¬ 
tended that employers and unions all over the country 
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could rely on the ordinary, every-day meaning of the words 
used in Section 8(d) in order to determine their rights and 
duties and to decide upon a course of conduct. 

The Board argues (p. 29) “Boeing is content to rest 
upon the letter of statute and has not even tried to indicate 
what purpose in reason or policy is to be served by the 
interpretation it urges for Section 8(d)” and reference is 
made to “14 months of continuous negotiations between 
the parties” as satisfying the purpose of the statute. 
Boeing takes issue with both of those statements. In the 
first place, Boeing is not urging any interpretation of Sec¬ 
tion 8(d), but rather, is asking to have the section applied 
in accordance with its plain meaning. Secondly, there were 
not “14 months of continuous negotiations” as asserted by 
the Board, and a very definite and useful purpose would 
have been served if the Union had given the sixty-day no¬ 
tice as required by the Act. As shown by the record there 
w’as not one, but there were two distinct periods of negoti¬ 
ating activity—the one in the early part of 1947 that was 
initiated by Boeing’s 1947 proposals and the other, in the 
early part of 1948, that was based upon Boeing’s January, 
1948, proposal. The first impasse in 1947 culminated in 
a decision by Lodge 751 in August of that year to continue 
under the existing agreement. After that time very little 
occurred until after Boeing’s January, 1948, proposal 
which proposed among other things an increase in wage 
rates that amounted to 15^ per hour and was substantially 
more than its 1947 proposal (App. 106, 144). The first 
definite wage demand made by Lodge 751 after August 22, 

1947, was contained in the ultimatum letter of April 20, 

1948, which was for wage rates representing an increase 
of 30^ per hour over wage rates then prevailing and 15^ 
per hour more than the last previous Union demand which 
was in early 1947 (App. 131, 106). Nothing could be far¬ 
ther from the fact than to characterize the negotiations be¬ 
tween the parties as continuous and unbroken. 
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Under these circumstances, is it not probable that if 
Lodge 751 had waited for the sixty-day period following 
its ultimatum and strike vote of April 20, 1948, the strike 
might never have occurred? In 1947 Lodge 751 decided 
to strike but deferred calling it pending action by the Inter¬ 
national, the parent body of Lodge 751, on a request made 
of the International for strike sanction. In response to 
this request Lodge 751 was advised by the International 
that in view of the duration clause of the Contract, a strike 
would be a contract violation and, accordingly, a strike 
would not be authorized (App. 109). In 1947, no strike 
occurred and Lodge 751 ultimately decided to continue 
under the existing Contract. 

In 1948 the Union took no chances of being deprived of 
its threatened strike through the operation of a sixty-day 
“cooling off” period. Lodge 751 did not wait for author¬ 
ization from the International, but commenced the strike 
without the sanction of the parent body (App. 135). Had 
the Union waited for the required sixty days without strik¬ 
ing, the International might again have prevented a strike 
from occurring. Furthermore, under Section 8(d)(3) of 
the Act the Union was required to give notice to the Fed¬ 
eral Mediation and Conciliation Service within thirty days 
after the beginning of the sixty-day notice period. Under 
Section 203(c) of the Labor Management Relations Act of 
1947 the Director of the Conciliation Service would have 
been brought into the dispute to induce the parties to take 
necessary actions to avoid the strike “including^ submis¬ 
sion to the employees in the bargaining unit of the employ¬ 
er’s last offer of settlement for approval or rejection in a 
secret ballot.” In the year 1948 and prior to the strike, 
no notice was given to the Conciliation Service and no vote 
of the general membership of the Union, secret or other¬ 
wise, was taken on Boeing’s majterially increased 1948 
offer. To say that it would have been useless to comply 
with the notice provisions of Section 8(d) would be to dis¬ 
regard completely an important method of preventing 
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strikes so heavily relied upon by the authors of the new 
Act, as indicated by the following quotation from the Con¬ 
ference Report on the bill which became law (H. Report 
510, 80th Cong., 1st Sess., p. 63): 

“While the vote on the employer’s last offer by secret 
ballot is not compulsory as it was in the House Bill, 
it is expected that this procedure will be extensively 
used and that it will have the effect of preventing many 
strikes which might otherwise take place. ’ ’ 

m. 

The Strike Was Called in Violation of the No-Strike Clause 

of the Contract. 

The Board argues (p. 37) that “Boeing made no claim 
that it did not have sufficient time to consider the pro¬ 
posals,” seemingly for the purpose of answering Boeing’s 
contention that no reasonable notice was given of termina¬ 
tion of the Contract. The Union ultimatum letter of April 
20, 1948, gave only until 12:00 noon of the following day 
for acceptance by Boeing and contained the threat that in 
case of Boeing’s non-acceptance of the Union demands in 
their entirety, “Lodge 751 reserves the right to take ap¬ 
propriate action including a work stoppage.” (App. 126) 
No definite time was stated as to when the threatened “ac¬ 
tion” would commence and in its answering letter Boeing 
pointed out that any such action would be in direct viola¬ 
tion of the contract (App. 134). The ultimtaum letter also 
stated that the proposal was a compromise and “cannot 
be used by you in any way in arbitration proceedings” 
which indicated further opportunities would be available 
to reach a new agreement and was consistent with compli¬ 
ance with the sixty-day waiting period provided by Sec¬ 
tion 8(d) (App. 126). Under these circumstances it was 
reasonable for Boeing to assume that the Union would com¬ 
ply with the requirements of Section 8(d) of the Act and 
would wait sixty days before striking to enforce its de- 
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niands, and it was unnecessary for Boeing to have claimed 
additional time, as argued by the Board. 

In our opinion, no adequate answer has been made by 
the Board to the arguments and authorities advanced by 
Petitioners (p. 33-44) to the effect that the strike was called 
in violation of the no-strike clause of the Contract. Some 
sort of attempt is made (p. 37 of Board’s Brief) to sustain 
the Union ultimatum letter of April 20,1948, as a “reason¬ 
able” or “adequate” notice of termination. For purposes 
of brevity we do not re-argue this point but refer the court 
to our opening brief where it is established that the Con¬ 
tract was still effective and was breached by the strike 
called within thirty-six hours after the ultimatum letter. 

CONCLUSION. 

For the reasons set forth in our opening brief and in this 
reply brief, it is submitted that the Board’s order should 
be set aside, with directions that the complaint be dis¬ 
missed. 

Respectfully submitted, 

Lowell P. Mickelwait 
James E. Prince 
DeForest Perkins 
Nelson T. Hartson 
Edmund L. Jones 
Attorneys for Petitioners 






United Slates Cfrmri of Appeals 


Boeing Airplane Company, a corporation and 
William M. Allen, 


Petitioners. 


National Labor Relations Board, 


Respondent. 


ON PETITION FOR REVIEW AND ON REQUEST 
FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


(2nited States Coat 

for the c 

2f 8t — 


Jerome Y. Sturm, 
Alan F. Perl, 

Counsel for International 
Association of Machinists. 








IN THE 





INDEX 


PAGE 

Jurisdiction. 1 

Statement op the Case . 2 

1. Proceedings before the Board. 2 

2. The Facts. 2 

Argument. 3 

Point IA—The provisions of Section 8 (d) of the Act 
did not apply to the relationship existing between the 
Company and the Union. 4 

Point IB — Assuming, arguendo, that Section 8 (d) did 
apply, the requirements of that section were met by 
the conduct of the Union. 7 

Point IIA—The strike of April 22, 1948 did not violate 
the no-strike clause of the 1946 labor agreement_ 11 

Point IIB—Assuming, arguendo, that such strike was 
in violation of the labor agreement, the Union, under 
the facts of this case did not lose its status as bar¬ 
gaining representative. 14 

Conclusion. 19 

TABLE OF AUTHORITIES 
Cases 

Claridge Apartments v. Comm, of Internal Revenue, 

323 U. S. 141 . 5 

Jeffrey-DeWitt Insulator Co. v. NLRB, 91 F. 2d 134— 

C. C. A. IV, cert, denied 302 U. S. 731.4,16,17 













u 


PAGE 

NLRB v. Sands Manufacturing Co., 306 U. S. 332 _ 18 

NLRB v. Sandy Hill Iron & Brass Works, 165 F. (2d) 

660 . 5 

Standard Lime & Stone Co. v. NLRB, 97 Fed. (2nd) 375 18 

Union Painting Contractors v. Local Union No. 481 (22 
L. R. R. M. 2384, Fed. (2d) , U. S. Dist. Ct., 

Dist. of Conn., decided 7/26/48) . 8, 10 

Other Authorities 

House Conference Report No. 510 on H. R. 3020 at p. 

34 . 6 

Congressional Record 5/12/1947, p. 5146. 10 

Senate Report #105 on S. 1126 at p. 24. 6 







m THE 


States Court of Appeals 

Fob the District of Columbia 


♦ 
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William M. Allen, 


Petitioners, 


v. 
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BRIEF OF INTERNATIONAL ASSOCIATION OF 
MACHINISTS, AS AMICUS CURIAE 


Jurisdiction 

This case comes before the Court upon a petition filed 
by Boeing Airplane Company (herein called the Company) 
and William M. Allen, its President, to review and set aside 
an order of the National Labor Relations Board issued on 
November 22,1948, issued in conformity with Section 10(F) 
of the National Labor Relations Act, as amended (61 Stat. 
136), hereinafter referred to as the Act. 

The National Labor Relations Board, hereinafter re¬ 
ferred to as the Board, in answer to the petition, seeks to 
have its order enforced. 

The applications to review and set aside and for en¬ 
forcement are in accordance with Section 10 (e) and (f) 
of the Act and establish the basis for jurisdiction in this 
Court. 
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Statement of the Case 

1. Proceedings before the Board. 

Upon charges filed on April 30, 1948, pursuant to Sec¬ 
tion 10 (b) of the Act by Aeronautical Industrial District 
Lodge No. 751, International Association of Machinists, 
hereinafter referred to as the Union, the General Counsel 
of the National Labor Relations Board caused a complaint 
to issue and be served on June 18, 1948 against the Com¬ 
pany and William M. Allen, its agent, alleging that the Com¬ 
pany had engaged in unfair labor practices affecting com¬ 
merce within the meaning of Sections 8 (a)(1) and (5) and 
2 (6) and (7) of the Act. Thereafter and on June 30 and 
July 1, 1948 a hearing was conducted before a duly desig¬ 
nated Trial Examiner of the Board. On July 20, 1948 the 
Trial Examiner issued an Intermediate Report finding that 
the Company had engaged in and was engaging in unfair 
labor practices in violation of Section 8 (a)(1) and (5) of 
the Act. Oral argument was heard by the Board on October 
19,1948 and thereafter and on November 22,1948 the Board 
issued its Decision and Order in which it found that the 
Company on and after April 25, 1948 refused to bargain 
collectively with the Union for all its production and main¬ 
tenance employees, in violation of Sections 8(a)(1) and (5) 
of the Act. 

2. The Facts. 

There are no controverted facts. The facts were agreed 
to by all parties and entered into the record in the form of 
a stipulation. (Joint Appendix to briefs of Company and 
Board 51-71.) 

These facts are set forth in the decision of the Board 
and the briefs of the parties, and no useful purpose will be 
served by reiterating such facts in this brief. It must be 
noted that such conceded facts contain an admission by the 
Company that on and after April 25,1948 it refused to bar- 
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gain with the Union. However, in justification of such 
refusal the Company urged before the Board and urges be¬ 
fore this Court that it was relieved of any duty so to do be¬ 
cause (a) the Union failed to comply with Section 8 (d) of 
the Act, and thereby lost its status as bargaining repre¬ 
sentative, and (b) the Union on April 22, 1948 engaged in 
a strike in violation of a no-strike clause in a valid, sub¬ 
sisting labor agreement, and as a result the Union lost its 
status as bargaining representative. 

The refusal to bargain being admitted, the sufficiency 
of these justifications, advanced by the Company to relieve 
it of the duties imposed by the Statute are the sole issues 
involved in the case. 


Argument 

Point IA —The provisions of Section 8 (d) of the Act 
did not apply to the relationship existing between the Com¬ 
pany and the Union. 

Point IB —Assuming, arguendo, that Section 8 (d) did 
apply, the requirements of that section were met by the 
conduct of the Union. 

Point IIA—The strike of April 22,1948 did not violate 
the no-strike clause of the 1946 labor agreement. 

Point II B —Assuming, arguendo, that such strike was 
in violation of the labor agreement, the Union, under the 
facts of this case did not lose its status as bargaining 
representative. 
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POINT IA 

The provisions of Section 8 (d) of the Act did not 
apply to the relationship existing between the Company 
and the Union. 

The applicability of Section 8 (d) to the problem pre¬ 
sented in the instant case must be weighed against the 
entire pattern of the Statute in question. It must be con¬ 
ceded that there is no explicit language in the Statute which 
is dispositive of the issue. 

The entire aspect of the Statute, Section 8 (d) included, 
is prospective. To begin with, though passed on June 22, 
1947, the provisions of Title I did not become effective 
until August 22, 1947 (Sec. 104). Section 102 lends to this 
in declaring that no provision of Title I was to make any 
act performed prior to the date of enactment an unfair 
labor practice. It must also be recalled that the National 
Labor Relations Act had been held to be prospective {Jef¬ 
frey—DeWitt Insulator Co. v. NLRB, 91 F. 2d 134— 
C. C. A. IV, cert, denied 302 U. S. 731) and that the Labor 
Management Relations Act, 1947 (Sec. 1(a)) is no more 
than an amendment of the National Labor Relations Act 
(Sec. 101). 

Thus in the face of prior adjudication of the prospective 
nature of the Statute, the purposeful enactment of Title I, 
to be operative in futuro, and in the amendatory form of 
the original statute may be seen the general approach 
utilized by Congress. As against this, there appears no 
shred, even of innuendo, to the contrary and the entire 
structure and framework of the Act is consistently forward 
in its approach. 

Absent any explicit intention of applying the Statute 
retroactively or implication of a necessity so to do by its 
terms, it is well established that the rule of prospective 
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application will be followed. Claridge Apartments v. 
Comm, of Internal Revenue, 323 U. S. 141; NLRB v. Sandy 
Hill Iron & Brass Works, 165 F. (2d) 660. 

More specifically Section 8 (d), by its very nature per¬ 
tains to contract opening commencing 60 days after the 
date of passage of the Statute. Thus note that while Con¬ 
gress, of a certainty, had it been so minded could have 
made Section 8 (d) applicable immediately on passage, it 
did not do so but rather made the Section effective 60 days 
after date of passage. It is accordingly arguable that 
contracts opened for renegotiation during the 60 day period 
between June 22, 1947 and August 22, 1947 were not meant 
to be affected by Section 8 (d) on the simple hypothesis 
that Congress, having the power so to require, did not do 
so. 

The facts of the present case aie, of course, an a fortiori 
proposition inasmuch as the contract in question was opened 
for renegotiation as early as January 1947 and such nego¬ 
tiations had been continuously in progress since then. 

The construction being urged by the Company, in its 
essence, is reduced to the impossible position that a contract 
which on August 22,1947 had been opened for renegotiation 
and which on that date had been in negotiation for six 
months must under the terms of Section 8(d) have been 
again opened for negotiation. The bankruptcy of this con¬ 
cept is revealed by the lengths to which the Company has 
gone in attempting to negate the fact that the contract had 
in fact been opened for negotiations in January 1947. 

The Company contends that all that had transpired be¬ 
tween the parties prior to the passage of the Act was that 
they had merely “discussed the possibility of a new con¬ 
tract’ ’ (Co. Brief 24-27). This conveniently overlooks the 
stipulated facts that the parties had notified each other of 
a mutual desire to negotiate a new contract (Jt. Appendix 
55, 56, 80, 81), had exchanged drafts of proposals for such 
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new contract (Jt. Appendix 56, 57, 59, 60) that negotiations 
and modifications in such drafts had taken place which 
resulted on May 24, 1947, in the Union presenting to its 
membership for vote a “final proposal” of the Company 
(Jt. Appendix 60). 

Even beyond this, the Company urges that the contract 
was not opened prior to passage of the Statute because no 
clause in the contract permitted opening (Co. Brief 22). 
How this is maintained in the face of the specific language 
of the contract is unknown. The contract states it shall 
remain in effect “to the 16th day of March 1947 and there¬ 
after until a new agreement has been reached by the parties 
either through negotiation or arbitration’’ (Joint Appendix 
55, 79) (emphasis added). Clearly this proposition of the 
Company can be asserted only on the premise that the con¬ 
tract, not permitting of opening and never terminating 
until such opening took place, must endure forever. These 
extreme and untenable positions are necessary to the Com¬ 
pany to avoid the conclusion that the contract had been 
opened for renegotiation prior to passage of the Act, and 
having been so opened, Section 8(d) had no application to 
the relationship which existed between the parties on 
either June 22, 1947 or August 22, 1947. 

The Company’s position is, at best, a legal formalism 
which ignores entirely the raison d’etre for Section 8(d) 
and the Congressional scheme for its operation. The con¬ 
cept behind the section is revealed in the Senate Report on 
the final Conference Bill. “Most agreements have an expi¬ 
ration date with an automatic renewal clause in the absence 
of advance notice by either side of a desire to terminate or 
modify. Under this Section [8 (d)] parties to collective 
agreements in the future would be required to give 60 days 
notice in advance of the terminal date, if they desire to 
terminate or amend.” (Italics added) (Senate Report 
#105 on S. 1126 at p. 24). (Note again the prospective 
application of the section.) (See also House Conference 
Report No. 510 on H. R. 3020 at p. 34). 
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This is but further confirmation of the absence of any 
Congressional intent that Section 8 (d) was intended to 
apply retroactively to contracts which at the time of the 
passage of the statute had been opened for negotiation 
looking toward extension or modification which was the 
relationship between the Company and the Union. 

POINT IB 

Assuming, arguendo, that the provisions of Section 
8 (d) did apply, the requirements of that section were 
met by the conduct of the Union. 

Section 8 (d) of the Act requires that to comply with 
the statutory duty of bargaining collectively, before ter¬ 
minating or modifying an existing contract it is necessary 
to (1) serve a written notice of proposed termination or 
modification sixty days prior to the expiration date of the 
contract, (2) offer to meet and confer for the purpose of 
negotiating a new contract or the proposed modifications, 
(3) notify the Federal Mediation and Conciliation Service 
of the existence of a dispute, if within thirty days of the 
original notice the parties have not reached agreement. 
Simultaneous notice to the appropriate state mediation serv¬ 
ice is also required. (4) continue in effect the terms of 
the existing contract, without resort to strike or lock-out, 
for a period of sixty days after the original notice. 

As has been argued in Point I A, supra, the applicability 
of this section retroactively was not within the intent of 
Congress. But assuming that such was the intent it must 
follow that, if applied retroactively, the conduct of the 
parties must similarly be weighed on a retroactive basis. 
That is to say that, assuming the statute be applied in re¬ 
troactive fashion, a notice served by a party to the contract, 
even though served before the effective date of the statute 
(or the date of passage) is none the less a notice and must 
be weighed by the requirements of the statute. 
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To put the matter somewhat differently if, as the Com¬ 
pany argues, Section 8 (d) is retroactive in its application, 
it must be entirely so. It can hardly be maintained that 
the statute applies to existing contracts, in whatever posture 
the parties found themselves on the effective date, but that 
no regard is to be given to the acts of the parties which 
preceded the enactment. 

The peculiar fact is that in the instant case the Union 
anticipated in every regard the requirements of the statute 
and complied literally with its provisions. Some, in fact 
most, of the performance preceded the passage of the 
statute. 

Thus the statute requires the serving of written notice 
sixty days prior to termination of the contract. Such no¬ 
tice is to be found in the Company’s letter to the Union of 
October 24, 1946 (Jt. Appendix 55), the Union’s response 
thereto of December 6, 1946 (Jt. Appendix 56) and the 
exchanges of written and oral proposals looking towards 
the new agreement (Jt. Appendix 56, 57), including a new 
proposal in the form of a complete proposed labor agree¬ 
ment (Jt. Appendix 62). 

As to the sufficiency of the submission of a new proposal 
or counter-proposal as notification of intention to modify 
see Union Painting Contractors v. Local Union No. 481 
(22 L. R. R. M. 2384, Fed. (2d) , U. S. Dist. 

Ct., Dist. of Conn., decided 7/26/48). 

The section further requires that the Union during a 
sixty day period must have offered “to meet and confer 
with the other party for the purpose of negotiating a new 
contract • * 

Again the Union anticipated the Statute, as is revealed 
by the fact that the Union not only offered, but did con¬ 
tinuously meet with the Company for such purposes from 
January 29, 1947 until April 1948 (Jt. Appendix 56, 57, 58, 
59, 60, 61, 62, 66, 67). For what it is worth, it must appear 
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that the parties were in negotiation for a period of at least 
sixty days after the date of passage of Section 8 (d) (June 
22, 1947) as well as a period of more than sixty days after 
the effective date of the Section (August 22, 1947). 

The Section next requires that for at least 30 of the 60 
days the Federal Mediation and Conciliation Service must 
have been invited to participate in the negotiations. Here 
again, the requirements of the statute were anticipated as 
clearly appears from the fact that the Federal Mediation 
and Conciliation Service was notified of the existence of a 
dispute in March 1947 (Jt. Appendix 58) and from that 
date until April 1948 actively participated in the negotia¬ 
tions of the parties (Jt. Appendix 58, 59, 60). 

The requirement of notification to the State Mediation 
Service was similarly met (Jt. Appendix 58), and the state 
agency did not participate in the negotiations solely because 
of its own policy against doing so in order to coordinate 
their functions with those of the Federal Mediation and 
Conciliation Service (Jt. Appendix 58, 59). 

The final requirement of the Section is that the Union 
must not for the duration of the sixty day period following 
the notice engage in a strike and during the period is ob¬ 
liged to maintain in full force and effect the terms of the 
contract. Here again no strike occurred from March 1947 
until April 1948 during which time the contract was strictly 
observed by both parties (Jt. Appendix 58, 59, 60). 

It is to be noted that in each instance, save one, the 
required performance preceded the Statute and continued 
after the date of passage of the Statute and its effective 
date, for a period in excess of the time required by the 
terms of the Section. The exception was, to be sure, the 
original notice which was served only before the Statute, 
but here again it may be argued that the modified proposal 
of the Company submitted January 19, 1948 (Jt. Appendix 
62) preceded the strike by more than sixty days and under 
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the rationale of the Union Painting Contractors case 
(supra) constituted an effective notice subsequent to the 
Statute. The sole purpose of serving a notice is to apprise 
the other party of the desire to modify the contract suf¬ 
ficiently in advance of the normal expiration date to permit 
time for negotiation during the life of the contract. 

That both parties after the effective date of the Section 
desired a modification of the contract and negotiated 
towards that end is not subject to contradiction as is in¬ 
dicated in negotiating sessions held on September 2, 14,16, 
18, 22, 29, October 2, 7, 27, 28, all of 1947 and continuing 
until April of 1948 (Jt. Appendix 61, 62, 63, 66, 67). 

As is above indicated, the Company, in its desire to 
avoid the inescapable conclusion of this argument, urges 
that these numerous meetings, exchanges of draft pro¬ 
posals and participation of the Federal Mediation and 
Conciliation Service did not constitute negotiations lead¬ 
ing to a new contract but only “discussions”. 

If it is not sufficient to show literal compliance with the 
requirements of the Section it must be noted that the Union 
has also completely satisfied the Congressional intent be¬ 
hind the section. This intent is typified by the observation 
of Senator Ball, one of the leading proponents of the Stat¬ 
ute, who, in explaining the intent of Section 8 (d) stated, 

“The provision in the National Labor Relations 
Act defining collective bargaining, and providing 
that where a contract between a union and an em¬ 
ployer is in existence, fulfilling the obligation on both 
sides to protect collectively (sic) “means giving at 
least 60 days notice of the termination of the con¬ 
tract, or of the desire for any change in it, is another 
provision aimed primarily at protecting the public, 
as well as the employee, who have been the victims 
of ‘quickie’ strikes. I do not think that is taking 
away any rights of labor or of unions either one; 
it is simply saying that they should all follow the 
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sound, fair and sane procedure which a majority of 
the good ones now follow (Italics added) (Con¬ 
gressional Record 5/12/1947, p. 5146) 

That the strike here involved was not of the “quickie” 
variety needs hardly to be asserted. It is however to be 
noted that such conduct as was utilized by this Union was 
held up as the model to which the Statute aspired. 

It is submitted that by any test the Union has complied 
with the requirements of Section 8 (d), should it be held 
that the Section in question was applicable to these parties. 


POINT IIA 

The strike of April 22, 1948 did not violate the no¬ 
strike clause of the 1946 labor agreement. 

The Company contends that the strike of April 22, 1948 
was in violation of the no-strike clause in the contract which 
was entered into between the parties on March 16, 1946. 
From this it argues that, quite apart from the requirements 
of Section 8 (d) of the Act, the employees ceased being 
employees and the Union in turn lost its status as bargain¬ 
ing representative thereby relieving the Company of its 

statutory duty to bargain with the Union. 

\ 

The validity of this position depends on whether the 
contract was in effect on April 22, 1948, whether the con¬ 
tract was terminable and whether it was terminated on 
that date, or prior thereto. 

The language of the contract, upon which the Company 
relies for the validity of its position, is found in the clause 
which states that the contract “shall be and remain in full 
force and effect from the 16th day of March 1946 to the 16th 
day of March 1947 and thereafter until a new agreement 
has been reached by the parties either through negotiation 
or arbitration” (Jt. Appendix 55, 79). 
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To this clause the Company brings a literal interpreta¬ 
tion. The contract literally says its duration is *‘until a 
new contract is reached’’ and this means, the Company 
states, the contract endures forever until a new contract 
is reached. 

The very suggestion that such interpretation was the 
intention of the parties is ridiculous. To begin with, it 
must be noted that, in conformity with the Company’s sug¬ 
gested interpretation, either party had it within his ready 
control, by extending negotiation and making impossible 
the conditions of arbitration, to prolong the contract indefi¬ 
nitely in the future. A determined “No” to all proposals 
and the insistance on the power of negation over the selec¬ 
tion of the arbitrators by either party would, under the 
Company’s suggested reading of the clause, result in a 
contract, indefinite in duration and which the other party 
could never terminate, do what he would. 

It is interesting to speculate on the integrity of the 
suggested interpretation by reversing the tables. Assume 
that there existed after March 16, 1947 a falling labor 
market; that universally labor contracts were being nego¬ 
tiated with decreased wage levels; that the Company in an 
open labor market could procure its labor for less than the 
price called for in the contract. Under these circumstances 
can it be said to have been the intention of the parties that 
if the Union prolonged the negotiations and insisted on 
limitations on the identity of the arbitrators the Company 
would be powerless to terminate the contract, and be com¬ 
pelled to continue to pay wages at the contract rate in per¬ 
petuity! Or, even assuming complete good faith in both 
parties, it is impossible that the contract contemplated, if 
an honest deadlock, that both parties were forever bound 
in deadlock. 

Clearly both parties contemplated that, in such contin¬ 
gency each would be free to use its economic strength, the 
Company by unilaterally setting wage rates, the Union by 
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striking after terminating. It would be precisely in this 
event that each party needed this freedom to divest itself 
of the contract limitations. 

The implausibility of the argument is no more than the 
echoing of the well established principle of contract law 
that contracts of indefinite duration are deemed to have 
duration for a reasonable period, which period is to be de¬ 
termined from the facts of each case. In the instant situa¬ 
tion the extended period of the contract (from March 16, 
1947 to April 22, 1948) was of greater duration than the 
entire term of the contract. This surely meets the test of 
reasonable duration. 

It is urged that as a matter of law at any time after the 
expiration of a reasonable period following March 16,1947 
the contract was terminable at tbe option of either party. 
It is urged from the practical necessities of the situation 
that this was the intention of the parties. It need hardly 
be argued that more than a reasonable time elapsed before 
termination by the Union. 

The Company argues (Co. Brief 42-44) that the notice 
of termination (Jt. Appendix 66, 67) which parenthetically 
contained the statement that the Union “reserves the right 
to take appropriate action including a work stoppage,” 
did not afford it “adequate time to consider the contract 
proposal.” The argument falls completely flat however, 
when it is considered that the Company never voiced this 
contention to the Union but rather, within the time allotted 
by the Union, rejected the Union’s final proposal And in 
so doing it gave, in considerable detail, reasons for its 
action, no one of which gives the slightest indication that 
more time was needed or desired to consider the proposal 
(Jt. Appendix 133, 134). 

It is to be noted that the Union for fourteen months, 
and in good faith, sought to arrive at a contract with the 
Company. The Company has never voiced any claim to the 
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contrary either at the hearing, in its brief or by filing 
appropriate charges with the National Labor Relations 
Board. 

The observation that the Union notice did not afford 
the Company adequate time for considering the Union’s 
final “or else” proposal is a belated after-thought which 
cannot be given serious consideration. 

It must also be noted that there is no prescribed time 
for notification of intention to terminate in the contract. 
Accordingly it is arguable that had the Company complained 
that such notice was too short, the Union would have been 
obligated to extend it and no doubt would have done so as 
is indicated by its having continued the negotiations for 
14 months. The clear fact is however that the Company 
never complained. 

It is urged moreover that legally no advance notice of 
intention to terminate had to be given under the terms of 
the contract. Under the established authorities the con¬ 
tract having continued more than a reasonable time, it was 
terminable at will and without notice. Having been ter¬ 
minated, the strike was not in violation of the contract. 


POINT IIB 

Assuming, arguendo, that the strike of April 22, 
1948 was in violation of the labor agreement, the Union 
under the facts of this case did not lose its status as 
bargaining agent. 

The Company urges in the alternative that, apart from 
the argument that the Union lost its bargaining status 
because the Employees ceased being employees by opera¬ 
tion of Section 8 (d) of the Act, the Union similarly lost its 
bargaining status because it embarked on a strike in viola¬ 
tion of the labor agreement (Co. Brief 33-44). 
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This position was first voiced by the Company in re¬ 
sponse to the Union’s final proposal of April 20, 1948 (Jt. 
Appendix, Exhibit X, p. 126) when the Company by letter 
dated April 21, 1948 (Jt. Appendix, Exhibit Y, p. 133) 
rejected the proposal. Therein the Company asserted its 
reliance on the no-strike clause of the contract, but sig¬ 
nificantly made no reference to its position stemming from 
Section 8 (d). 

Similarly it should be noted that immediately after 
the strike the Company predicated its position solely on 
Section 8 (d) and made no mention of the point now urged, 
namely, that the strike was in violation of contract (See 
Company letter of April 25, 1948, Jt. Appendix Exhibit Z, 
p. 134). 

To recapitulate, prior to the strike the Company indi¬ 
cated its reliance on the position that such strike would be 
in violation of contract, with no mention made of Section 
8 (d). After the strike the Company changed its position, 
as conveyed to the Union, by relying on Section 8 (d) with 
no mention made that the strike was in violation of con¬ 
tract. The significance is, of course, that the Company 
placed no reliance in its argument that the strike was in 
violation of contract. 

As has been argued above, Section 8 (d) did not apply 
to the relationship between these parties since they were, 
on the date of passage of the Section, in negotiations look¬ 
ing toward a new contract. It is further argued that even 
if Section 8 (d) were held to apply, the union satisfied the 
requirements of the Section. Again, it has been argued that 
the strike in question did not violate the no-strike clause 
of the contract because of termination of the contract. 
There remains however the question of whether the strike, 
even assuming it were in violation of the contract, per se 
caused the employees to lose their status as employees, and 
the Union, in turn, to lose its status as bargaining repre¬ 
sentative. 
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The argument, it will be noted, is separate and apart 
from the alternative argument stemming from the provi¬ 
sions of Section 8 (d). It must be conceded that if Section 
8 (d) be held to apply and, under that hypothesis, if the 
conduct of the Union did not satisfy the requirements of 
the Section, the Company’s subordinate point arising out 
of breach of contract is unnecessary to the determination of 
the case. 

Addressing ourselves to the question of whether the 
employees here involved lost their status as employees, as¬ 
suming the strike to have been in violation of contract, 
no case has ever gone so far as to hold that such result is 
the automatic consequence of such a strike. Nor, in reason, 
could such holding be justified. A striking employee, by the 
act of striking does not sever the employer-employee rela¬ 
tionship. He is, by the very act of striking, asserting his 
continued interest in his job and in bettering its conditions. 

The proposition has been adjudicated many times but 
is perhaps best set forth in Jeffrey-De Witt Insulator Co. v. 
NLRB , 91 Fed. (2d) 134 at page 137 where Mr. Justice Par¬ 
ker, speaking for the Fourth Circuit bench, stated: 

“It has long been recognized by the law, as well 
as in common understanding, that the relationship 
existing between employer and employee is not neces¬ 
sarily terminated by a strike. As was well said by 
Judge Baker, speaking for the Circuit Court of Ap¬ 
peals of the Seventh Circuit, in Michaelson v. United 
States, 291 F. 940, 942: ‘In the case of a controversy 
over wages and conditions of work in a private and 
local industry, we agree with counsel for plaintiffs 
in error that a ‘strike’ does not of itself terminate 
the relation of employer and employee. A contro¬ 
versy arises, and the employees, then at work, say 
to their employer: ‘We shall stop work until you are 
in what we may consider a more reasonable state of 
mind. We shall deprive you of our labor as a le- 
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gitimate means of exerting economic pressure to in¬ 
duce you to yield. If we do go out, we shall remain 
at hand, ready to negotiate with you concerning fair 
wages and working rules, and ready to return to 
work the moment we can agree.* If by reason of a 
failure to agree, the employees stop their work, a 
* strike* is on. They are no longer working and 
receiving wages; but, in the absence of any action 
other than above indicated looking to a termination 
of the relationship, they are entitled to rank as ‘em¬ 
ployees*, with the adjective ‘striking* defining their 
immediate status.* 

In Iron Molders* Union v. Allis-Chalmers Co. 
(C. C. A. 7th) 166 F. 45, 52, 20 L. R. A. (N. S.) 315, 
the matter is thus put by Judge Grosscup in his con¬ 
curring opinion, viz.: ‘A strike is cessation of work 
by employees in an effort to get for the employees 
more desirable terms. A lock out is a cessation of 
the furnishing of work to employees in an effort to 
get for the employer more desirable terms. Neither 
strike nor lock out completely terminates, when this 
is its purpose, the relationship between the parties. 
The employees who remain to take part in the strike 
or weather the lock out do so that they may be ready 
to go to work again on terms to which they shall 
agree—the employer remaining ready to take them 
back on terms to which he shall agree. Manifestly, 
then, pending a strike or lock out, and as to those 
who have not finally and in good faith abandoned it, 
a relationship exists between employer and employee 
that is neither that of the general relation of em¬ 
ployer and employee, nor again that of employer 
looking among strangers for employees, or em¬ 
ployees seeking from strangers employment* ’* 

See also cases therein cited. Certiorari was denied 
in the Jefrey-DeWitt case, 302 U. S. 731. 
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The National Labor Relations Act, as amended made 
no change in the original text of the National Labor Rela¬ 
tions Act in regard to the continued employee status of 
striking employees except for Section 8 (d), which is not 
germane to the point now in discussion. 

The law controlling the employee status of employees 
who strike in violation of a no-strike clause in a governing 
labor agreement was established by the Supreme Court in 
the Sands case (NLRB v. Sands Manufacturing Co., 306 
U. S. 332). The doctrine may be stated succinctly as estab¬ 
lishing that strikers who strike in violation of a no-strike 
clause in a governing contract render themselves liable to 
having their employee status terminated by discharge or 
replacement. See also Standard Lime & Stone Co. v. 
NLRB, 97 Fed. (2nd) 375. 

Thus while under the present hypothesis the strike may 
have vested the Company with the power to divest the 
employees of their employee status the fact is, beyond ques¬ 
tion, that the Company never exercised this power. 

No attempt to divest the employees of their employee 
status because of a strike in violation of contract was ever 
voiced by the Company. The employees were never in¬ 
formed that they were no longer employees (because of the 
strike in violation of contract). The striking employees 
were never informed they were discharged. Nowhere does 
it appear that the striking employees were, in fact, dis¬ 
charged. 

Similarly it does not appear that the striking employees 
were replaced by new employees and thereby lost their 
status as employees. 

Affirmatively, it does appear that following the strike 
the Company repeatedly sought to have the striking em¬ 
ployees resume work (Jt. Appendix p. 191—finding by 
Trial Examiner to which no exception was taken by the 
Company. See also Joint Appendix, p. 71). 
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It is therefore urged that, assuming the strike was in 
violation of contract, the Company might have divested 
the Union of its status as collective bargaining agent but 
the clear and uncontrovertible fact is that it never did so. 

The termination of employee status not being an auto¬ 
matic matter, assuming the strike to have been in violation 
of the contract, the Company never having exercised its 
power to terminate such relationship by discharge or re¬ 
placement of the strikers, it clearly follows that the striking 
employees remained employees and the Union remained 
the bargaining representative. 


CONCLUSION 

For the reasons above set forth, it is respectfully 
urged the petition of the Company to review and set 
aside the order of the Board should be denied and the 
petition of the Board to enforce its order should be 
granted. 


Respectfully submitted, 


Jerome Y. Stubm, 
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